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PREFACE. 



1 HE. compilation of the followiiig Work was 
originally suggested by the difficulties embar- 
rassing the rules of construction of that part of 
the laws of England relating to the rights of 
propriety in fisheries, and the soil of rivers and 
streams ; and a desire to discover some indis- 
putable criterion of adjudication on a matter 
which has been for ages the vexaia qiuesiio of 
the courts, and a source of contention and ex- 
pense to individuals, naturally led to an exami- 
nation of the various writers on the subject, 
and from the mass of evidence investigated, 
such selections are made, and conclusions de- 
duced, as are hereafter presented to the public. 
The doctrines, in some instances, on a cursory 
view may appear new, and the distinctions 
taken may be thought not sufficiently re- 
strained, but an attention to them, it is pre- 
sumed, will convince that they are not advanc- 
ed on conjectural grounds, nor without, at least, 
the supposed sanction of legitimate authority. 
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Very few observations are obtruded on Ae 
reader's notice, but what are attempted to be 
g^upported by the coincidence of some legal! 
case. 

As some of the booksJ reYeiTed- to are scarce, 
it may be useful to mention that the Pandects 
of Justinian, the folio edition with the Com- 
mentary, are in the Bodleian Library, Oxford. 
The Institutions are in the British Museum 
Library. The, ancient common law writers 
and other old works referred to in the margins 
are mostly in the Middle Temple Library; and 
the more modern are in Lincoln's Inn- 

The Essay is thus submitted to the public. 
If it becomes useful in respect to its own eluci» 
dations, or should operate hereafter as a ground 
work for the performance of an abler hand, the 
author will think his labour adequately com- 
pensated. 

• Ijondon, 
*^lsi June, 1811. 



'\ 



' » * » 



. 



*( 



•■*> 



AQUATIC RIGHTS. 



THE NATURE AND PRIVILEGES OP FISHERIES 
IN PUBLIC AND PRIVATE WATERS IN* 
T-ESTHiATED» 

A ^ 

f 

I 

JL HE embarrassment and obscurity which the 
diversity of opinion amongst our legal writers has 
occasioned in the law relating to fisheries, render 
a particular and minute examination of circum* 
stances necessary, in order to elucidate and re- 
concile the principles of this very ancient doc- 
trine, which appears to have been immediately 
derived from the Roman law, and blended by 
our earliest writers with those rules of decision 
which afterwards formed the system of our 
national jurisprudence. We shall, therefore, in 
attempting to illustrate the subject pass progres- 
sively from remote to modetn authorities, and 
in the discussion of the several matters endea* 
vour to establish uniformity in the doctrine, by a 
refutation of such circumstances as are mani- 
festly inconsistent with its original principlei^. 

From the earliest periods of time maritime 
nations h are app t' opriaied par ts xrf the ocean sur- 
rounding their shores, and subjected tbem.to the 
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general laws and regulations of the state ; and- 
by such appropriation established an exclusive 
public right thereto. ^ On the principle of self* 
protection and convenience such a measure be- 
came indispensably necessary, and the lords of 
the land were acknowledged to be the lords of 
the contiguous sea. 

Thus, we find amongst the customs of the 
eastern nations, that the delivery of earth and 
water was the symbolical testimony of submis- 
sion to a superior power, and the implied ac- 
knowledgment of dominion over the sea, as well 
as over the adjoining territory. 

The right (^maritime dominion,was exercised 
by the Romans and by all states connected with 
the Roman empire, and by them the maritime pub- 
fie rights were judicially defined. For, according 
to the Institutions (1), those things which are 
given to mankind in common by thelaw of nature 
are the air, running water, and the sea. " Qui-, 
dem naturali jure communia sunt omnium hmc 
aer^ aqua profluens^ et mare" 

All rivers and ports by the same Roman law 
were deemed public, and therefore the right of 
fishing in a port or in rivers was in common. 
: ** Fiumina autem omnia et portus publica sunt^ 
ideoque jus piscandt omnibtts commune est in 
porta Jluminibusque.'* 
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This general immunity must be underetood to 
be confined to that people, within whose terri- 
torial boundaries such rivers (1) or seas were 
contained ; for, although by the law of nature 
the sea is open to all mankind, the right of 
fishing in ports and rivers could never have been 
considered, or intended to be admitted, as an 
universal right. Nor could a foreign power send 
vessels to navigate within the limits of such 
maritime districts, or take fresh running water 
on the shore without permission expressed or 
impUed. Neither can the interests of maritime 
states admit a promiscuous liberty to strangers 
to fish or navigate within their seas, since it 
might affect both their personal security and 
personal sustentation. Their personal feecurjty 
would be endangered, by the facility afforded 
. to foreign powers to make inimical incursions 
upon them; and their food might be lessened 
by the exhaustion of their fisheries. For, t;^ougli 
fishing is abundant in the sea, it is manifest' that 
it may, in part, be exhausted, especially if all 
nations should desire such a right and liberty 
near the coasts of any particular country; and, 
as it is very usual that some particular kind of 
fish, or, perhaps, some, more precious commo«> 



(I) Tide Vinnius in Inst lib. 2. lit. (. g. 1. 4. SeeSelden Mare 
Claufum. Wood's Inst. cap. 1 . s. 2. Browne CWil Law^ 2 lib. 
1«9, 170. .^ ■ 
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dity, as pearls, coral, amber, dr the like, are ta 
be found Oiily in one part of the sea^ and thsttdf 
no considerabte eixtent, the congr^ation of many 
people to that pai^t must necess-cirily prejudice 
the people of the neighbouring shore. In this 
case, then, there is no reason why the borderers 
shotild not rather challenge to themselves this 
happiness of a wealthy shore or sea, than those 
Vho are seated at a distance from it (l). And 
according to Bodinus, by a kind of common 
tight enjoyed by all princes of maritime coun- 
tries, the particular sovereign may command 
and control those who approach within sixty 
miles of his shore (2). 

By *the Roman law the sovlereignty of the 
govemm^rit extended over the sea, but the oc- 
cupation of it belonged to all the subjects df the 
fempire universally, for the unlimited exercise 
df fishing, navigating, and taking water ; anda^ 
this privilege was illimitable and unrestrainable, 
iso, therefore, it was incapable of individual ex- 
clusive appropriation. This appears to be the rea- 
sonable construction of such law. And on thii* 
principle, it is related of the Emperor Pertinax, 
that he refused to have his name put upon any 
of the ifnperial possessions, because, as he al- 
leged, they were not his propriety, but the com- 
mon public estate of every Roman (3). 



mtm 



(1) Puffend. 4 lib. cap. 5. i. .7. 

(9) Bodinuf de Republic, lib. 1. c. ult. 

(S) Herodian. lib. S.cap. 15. 



, The eaFly \y risers on the common law of. Eqgr 
ia@4 9gree with the institutions; a^d,^^b^egueni 
wnt($rs on the common law, civil, and.feudallaw^ 
|ii6tify this inference, that the supxemexlominioA 
Of jurisdiction of the sea belongs to thesove^i 
reign, as the head and representative of his peo-^ 
pie; and t^at the free and universal right 4>f 
fi^hi^ and navigation, exerciseable under his 
jurisdiction and protection, belpng^ to the s:^b- 
jecL 

lod thbs maimer the law originally stood ; but 
in subsequent time innovations gradually wer^ 
introduced, and princes on the continent, by % 
specious^ pretext th^tthe uni versed propiiscuou^ 
liberty of fishing occasioned disputes, and wa9 
pKOdu([}tive of pernicious consequences^ assume^ 
to themselves that privilege absolutely, ^>. th^ 
exclusion of their subjects ; s^id none wer^ pe^^ 
mitted to exercise the occupation, of fishing 
jbut ^Q^ who bad obtained Or licence frpm^ thq, 
crown, for whiqh a tribute was paid (\). By 
which means considerable revenues fi,owe4 into 
the public treasuiy, as^d wefie regained as a p.i^r( 
of the regalia of the crown. 

This usurpation of thepublic ri^ht of fishing 
does not, however, appear to have been general 
Bfopug the coj(itiadntal inaritiH[i$ states. In 
some places it was agreed to as a kind of local 
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custom, but the primary right was always con- 
sidered to be in the subject (1). The commen - 
tators on the institutions, though they admit the * 
existence of the exclusive right of the sovereign 
to jprevail in some states, do not attempt to jus- 
tify it as an original right. On the contrary 
they thus explain it. " Jtis piscandi initio penes 
populumfuit. Inde ad principes translatufn (9).'* 
From the circumstance of navigable rivers, 
and the right of fishing therein, having been iden- 
tified with the regalia of some continental sove- 
reigns, who, by an arbitrary delegation of such 
right,exacted a large private emolument from the 
subject, it seems that several very eminent wri- 
ters on the English law, have been induced to 
consider the right of fishing generally in this 
coun^as a franchise of the crown, and, of con- 
sequence, exclusive; and such a presumption 
is somewhat inferrible firom the following pas^ 
sage in Bracton : " Et sunt alior qtuedam, qtue 
in nullius bonis esse dicuntur sicut wreccum 
viaris grossus piscis sicut sturgio et balena et 
aliae res . qiue dominum non habent^ sicut ani^ 
malia vagantia. qu<B nullus sequitur\ petit^ vel 
advocate et quce sunt ipsius domini regis prop^ 
ter suum privilegium, et eorum qudbus ipse rex 
concesserit taleni libertatem aut privilegium** {3)^ 

» 

I 

(1) Craig Jus Feod. 1 ^ib. dieg> 16. «• II, S8. n- 

(2) Viunius Com m. in Inst. Hb. 2. Tit 1. s- 9. 

(5) Bract. 3 lib. cap. S. s. 4. Vide also Trin. 18 Ed* S. 
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Notwithstanding which, it will hereafter ^ippear 
that the common law 5oes not acknowledge 
siich an exclusive prerogative, as the cases 
adduced in their proper place will shew ; and 
indeed most of the writers on the law of occu- 
pancy find a difficulty in reconciling the usurped 
appropriation of wild animals by any one exclu- 
sively, with the general freedom of manucaption, 
given by the laws of nature, and confirmed by 
the laws of nations and of reason ; and there- 
ibre, in respect to the exclusive propriety as- 
sumed by princes in animals feriB natunsB, they 
assert that the prince cannot be called the 
owner of such animals before he "hath actually 
caught them: so that he who hunts contrary to 
a royal prohibition doth not commit theft nor 
take away the goods of another, but only ac- 
quires a thing which another had a privative or 
exclusive right of acquiring, and tberefore he 
may be ptmished ; but as fqr the thing which he 
thus got into his possession it ought not to be 
looked on as a matter of theft, or to be chal- 
lenged accordingly (1). Another writer speaks 
much to the same purpose, that a law may in- 
deed hinder the taking of game, but that no law 
can hinder it, when taken, from immediately 
passing into property as acquired, for that .the 



{1) Gudelia de jure novifinQO) lib. 8« cap/3« Yinnius Coram. 
2Ub. tit Is. 13. • ' ' 
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right of prohibiting is coneistenrt enough with 
this right of acquisition. That, whether a liiaa 
by taking game acquires it as his pwperty, and 
whether a man ought to make use of this way 
of acquiring, are two different questions. That, as> 
to the former, the sovereign hath no authority . 
. to interpose ; because as he cannot make those 
things become somebody's which are nobody's, 
or those to be possessed which are not possessed^ 
so neither oan he hinder acquisition, or cause 
that those things which are alreoicfy acquired 
shall not be acquired^ But, that as to the lat- 
ter of these questions^ the sovereigji is fre^ to 
enact what be pleaseth (1). 

Amongst us these rights of taking a p^* 
ticular kind of animals are circumscribed aiid de«^ 
fined by the game lawa, All other animals not 
included under the denomination of game, or 
subjected to a designated appropriation, belong 
to the first taker. 

The sea surrounding the British empire is 
considered as part of the realm, and within the* 
jurisdiction of the government; and the sove- 
reign of England, since the- Saxon times,. has 
been constantly acknowledged to be the lord 
and sovereign of the sea (2), and his jurisdiction 



1 

(I) Zicgier on Grotius, 1. 2- c. 3. s. 5. 

(9) Gul. Malroesb. det Geit. Re^. Ang^l. I. f. cap. 8. Rot.p. li. 
Ed. 2. par, S. Membr. 86. Selden Mar. Claoi. t lib. c 97. ». 
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aad iiiteiiest is siUd to extend keti^^ii. Bntain; 
aod Fr^ce^ wA to the middle of thje seii be^ 
tw6e»} Britain and Sp&jla ( 1)^ 

In this counitey/ the king isi tJte sru|Hreim 

kead andcepresentatiyeof the people;, and as in 

all statfiS: the public rights of the collecs^vehody 

must concentrate in the executive power o€ the 

gpvernnienl;, so dierefore thie: pubUo: eights of 

the people of Gi!eat Britain vest m tiie cix^srii 

which is^ the fountain of justice, fi:om wl%eiDCA,i 

in conteiBj^btion of law, all authority and pfivtr^ 

lege proceed. In the sovereign all public ngblts. 

prima f (me reside, and from him emanate,, bjr aa 

ims^nary principle^ to^ his subjectei. Heafi&, no 

right relative tct person oi! proj^ecty can bo supn 

posed to exist separately and independ^Uidy,. 

irom that eonnexion aubaisting bMween the 

sovereign and individuala uadai^ his. ausl^tion. 

Ey that subjectioit they become ioibttled to pro* 

tection* and to the free and unintwrnpted te^iv. 

cise of thek inherent pvivilagea^ any isifractioxL, 

of whiek by a fi»ejgn powet is an outr^e to the 

f tate ; rad the commission of any act l^ one 

subject to the prejudice of another becomea c6g«t 

nizable bjr the (»rowD,,and is aven^ ori;eme^ 

died by prosee«ktion:» The poaseasioa <if public 

privik^ea is InaepaFfthiaK cofiotected wijtib alle^ 



Rot. Scotias l.Q £d» 3. Uonhc l6»Bi»t PacL 46. SiL^ xom. 
to. Berkley Naval Hiit. 442^ 
(1)9 Leo. 7S, 5* ComrDig^. 10ft ^ 
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giance and subordination to the laws of the go* 
vernment. By some unlawful transactions, the 
relative obligation between the king and the sub- 
ject becomes extinct, and the privileges and 
1 rights of the delinquent revert to that source 
from which they are originally supposed to 
issue. 

Public rights have been enumerated by the 
feudists among the res sacrm^ but they are bet- 
ter knov^n by the denomination oijura piiblica 
or jura communia^ and are thus contradistin- 
guished from jWa corona^ the rights of the 
crown. 

With these public rights we class the 
right of fishing in the sea and in navigable 
streams. 

Public rights, and such things as are mate- 
rially related to them, are* unalienable, and this 
important doctrine was established by the early 
lawyers. The rule laid down by firacton (1) is, 
that things which relate peculiarly to the pub- 
lic good cannot be given, sold, or transferred by 
the king to another person, or separated from 
the crown; ^^ Res jfiscalis dari non potest nee 
vendi^ nee ad alium transferri a principe vel a 
rege regnante et quuB fa^unt ipsani coronam et 
communem utilitatem respiciunt" The same 
rule was admitted by the feudal law: ^^ Res ad 



(1) Bract. 3 lib. cs^p. 5* 8. 7« 



Fisheries^] aquatic rights. 11 

coronam regis^ vel utilitcttem publicam pertinent 
tes intei* sacras numerantur ; neque recte in feu- 
dum dantuf* et quasi sacra dicunlur^ (1). 

The rights or private prerogatives of the 
crown being of a secondary nature, and not ne- 
cessarily dependent on the public rights, or 
affecting the common utility of tlie .realm 
were allowed to be transferred ; wherefore Brac- 
ton says, " quod quamvis ad coronam pertineant 
a corona separari possunt^ et ad privatas perso- 
nas transferri.** 

, The king^s prerogative comprehends all the 
liberties, privileges, powers, and royalties allow- 
ed by the law to the crown of England (2) : 
for the king has not any prerogative but such 
as the law allows (3) ; and by the stat. of Marlb. 
59 H. iii. 5. and other confirmations of Magna 
Charta, it was enacted, " Quod Magna Charta 
teneatur tarn in his^ qius ad regem pertinent, 
quani ad alios ;*^ and, therefore, no prerogative of 
the king can be claimed contrary to Magna 
Charta (4) ; nor can the king dispense with an 
act of parliament by which the subject has 
benefit (5). 



(1) Craig Jus Feud. 1 lib. dieg. 15. f* 17 
(«) Co. Lite. 90 b. . 

(S) IS Co. 76. 2 Inst. 496. 63. 

(4) Slnst. S6. 2 Roll, 115. 

(5) 6 Com. Dig. S6« 
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By virtue of his prerogative, the king is en-» 
titled to some things by particular specification 
^nd identity, and these belong to him for prii 
v^te use and appropriation. Other things also, 
in the eye of the law belong to hipj, which can-* 
not be specifically ascertained and iden.tified; 
and such are the various things denominated 
7'es nuUius, wherein no man has a specific pro* 
perty but which may be acquired by the meam 
prescribed for that purpose (1). 

To prevent the inconvenience of the gener.aX 
rule of law, that all things destitute of an owner 
are the king's, an election seems to have beest 
made of the most worthy; ai^d these having 
been primarily specified suid identified, the coh)'* 
mon law has defined them to be the king's pri'^ 
vate prerogative, and has also vested the right 
to inferior things in him mb modo^ as the repre-i 
sentative of the piXbUc ; such right being lia* 
ble to be again diverted by individuate by c.ej?* 
t^ia acts, of appj^opriation. 

In reg^ to the fi]»tf> it is highly a^i^ee^ble 
to the regal dignity /th;^t, ft)f the $up9ort an4 
sustentation of the crown, the most: valuable 
and distinguished matters should be selected and 
set apart for that purpose, whilst, at the same 
time, it is absurd and inconsistent with common 



(1) See the caie of minei, Fiowd. Bep. Midi. 9 aod 1^ Bi 
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sagacity to conceive that an entire appfdpria* 
tion of things in hmiis TUilUus, could ever have 
been exercised by the crot^. 

Thus, precious meitals in mines are denominat-' 
ed royal ore, and belong to the Wng, whibt liie 
baser metals are given to the first finder; and 
yet, notwithstanding, ^both the one and tht 
other in contemplation of the ls(W belong to the 
crown, as being res nuliius. However^ ibr the 
sake of convenience, which the law always fa- 
vours, this distinction must, necessarily, be iai- 
variably adopted. 

Treasure trove ( L) is another thing of a stipe*' 
rior quality, yet other things may be found of a 
valuable nature which will not fall within that 
denomination. 

Islands in the sea, and the soil of navigable 
streams, from their obvious value and import^ 
4ince naturally fall within the scope of preroga- 
tive acquisition, without recurring to the anti- 
quated principle of the feudal law, thdt 
<this belongs to the crown, as a remnant of 
the undivided territory originally acquired by 
^conquest. 

By the same rule, whales and sturgeons .aDe 
the best productions of the sea, and are ofiilled 
Toyal fish in preference to all others ; and this 
epithet denotes their owner, 

(1} See Legca Edrard. Coof. pi. 14. Laaib«rdl41. 
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Swans also being the more valuable of the 
feathered tribe are called royal birds> and are the 
designated property of the crown. 

Yet all wild animals are res nullius^ and in 
strictness beloig to the king. 

The wreck of the sea, waived goods, estrays, 
and other things are involved in a different con- 
sideration, and are appropriated to the crown by 
diflferent causes. 

Hence, it follows that the generality of the 
rule laid down by Bracton, is liable to a very 
considerable qualification, and is not to be' 
interpreted literally from the text. And this 
is manifest from his own doctrine on the sub- 
ject of occupancy, which we shall presently 
discuss. The propositions of Bracton are fre- 
quently found necessary to be explained and 
corrected by other writers and posterior deter- 
minations ; thus in one place he asserts that a 
man is punishable, whb fraudulently conceals 
hidden treasure of gold, silver, or other kind of 
n%etal\\)^ which can refer only to such metals 
as come under the denomination of treasury 
trove, and not to the baser species of ore. See 
the case of mines, Plowd. Rep. 9 and 10 
£liz. 

The jura eoroncB ox rights of the crown, so 
long as they are attached to the king, are called 



1 



(0 3Ub> cap. 3. s. 1, 
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prerogatives, but when such^ prerogatives are 
tlelegated to a subjfect,- they acquire the appellaf- 
tion of franchise ; for all franchises are derived 
from the king (1). 

\ These preliminary remarks lead us to a defi- 
nition of the rights of fishing, applicable both 
to the prei'ogative of the crown and the liberty 
of the subject; and herein we shall premise 
that the right of fishing never was vested in 
the crown exclusively, and of course is not 
to be Considered as a regal franchise. As a 
public right, belonging to the people, it prima 
''facie vests in the crown ; but such legal invest- 
ment does not diminish the right or counteract 
its exertion. Thus it has been argued that a 
whole country belongs to the civil state, yet 
this doth not, in the least hinder, but that every 
man is lord of his own possessions, and may 
use them (2). 

On the other hand, the king is intitled to a 
designated species of fish, denominated royal 
fish. These are royal property ; they constitute 
a part of the prerogative^ are susceptible of dele- 
gation, and in the hands of a subject are a fran- 
chise. 

Our earliest writers on the common law, in 
their definition of their prerogatives of the 



(1) 2 Inst 281. 496. 4 Com. Dig. 244. 

(2) Dio Ghrjf08tom» Oral* 71. ioRhodiac* 
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crowDt ^ftcur in one opinion, that the sove- 
reign has ^n exclusive right only to lai^ fishes i 
namely^ vt^hales and sturgeons, particularly de-' 
nominated by those writers royal fish ; and 
with such delibersCte exactitude did they de- 
fine this right, that they prescribed the division . 
of the whale between the king and his royal 
coni^oxt(l). 

The king may grant m transfer this ckcIu*- 
sive right to ^any person, for it does not respect 
<the common utility of the country^ nor by its 
transposition can any person be subjected to an 
injury. And according to Staunford's exposi^ 
ttion, the*same law was admitted by the statute 
de pr^mfbgaitva regis {2\ made some years after 
the time of Bracton, Fleta, and Britton, who 
«gree iathe.Mine dofctrine ; in which statute is 
this passagci, ^^Jtex hahebk haiena$ et sturgumes 
capias in mari vel alibi infra regnum exceptis 
quibusdatn prwikgiatur lods per regem^ The 
.kii^ ^all have whales ^nad sturgeons taken m 
thesea or •dwwhere, within the jealm, except 
in «uch places as aie .privileged by the king, 
which Staimfi*d infers, mast be by the king's 
grant, for no place can otherwise be privileged 
iby the kh^ (3). By whidb 'we conclude, that 
w»e . places ct iii«tri(fta^ where the kii^ 



(i; Bract. S lib. c. S. f.'5. Britt. 86b» 
(8) 17 Ed. S. cap. 11. 

(8) Staunford Ptett dd Corone^ TH. Vrtitk. taj. !!• 

2 
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had delegated, restrained, or relinquished his 
right to royal fish to another person which he 
might do by, the common law as is before 
shewn ; and this is what Staunford means ; the 
context will not admit a more obvious construc- 
tion. 

The statute de prerogativa regis is only de- 
claratory of the king's prerogative, dnd esta- 
blishes no new right; for he was intitled to 
royal fish by the common law before the mak- 
ing of such statute; but it is material to prove, 
by an unequivocal authority, that none but 
those fish so identified, were embraced by the 
royal prerogative and sanctioned by the com- 
mon law (1). 

The privilege of fishing, therefore, belongs to 
the subject of common right. Jle has a right to 
take fishes in the sea and in navigable streams, 
for. tHey prefer IB nature ^ Btid become the pro- 
perty of the first taker. This difference, how- 
ever, exists, between the prerogative fight to 
-whales and sturgeons, and the popular right to 
othert kinds, that the property in the first is 
complete before appropriation^ and in the other^ 
not till after caption. Thus, Bracton and Fleta, 
the first writers on this subject, who flourished 
many years before the statute de prerogativa 

■ ■ ' ■ * ■ — ■ . ■■ ■ — -i ■ . ,1 >•>' 

(I) See Hil. 24 E. 1. 
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regis, and who ^e the first, that defined the 
ting's prerogative right, lay it down ^s common 
law, that fishes generally are, " aninialia qua in 
niari nascuntur qiuB cum capiuntur captoris 
Jiune'{\). ' , 

Bracton's explanation of the prerogative right 
is perspicuous and consistent with our ob- 
servations. He says, " The king has, before 
all others in his own realm, by the law of na- 
tions peculiar privileges, which, by natural 
right ought to belong to the first possessor, 
such%s treasure, wreck of the sea, royal fish, 
and waived goods,- \yhich are said to helong to 
nobody. . Also, he hath by the same law, 
in his own hand, such property, as by natural 
right ought to be common to all mankind, 
namely, wild beasts and undomesticated birds, 
which are appropriable by caption" (2). 

Thus, admitting that according to the old 
civil law, the king, by a newly acknowledged 
right superseded the ancient natural right, and 
was t\iexehy prima facie \x)^\t\eA to animals /i^riK 
natuTiBj yet it appears to have been understood 
in all cases which have occurred both before 
and since the time of Bracion, that such ani- 
mals became the property of the captor, al- 



-*mmm 



0) Bract. } lib. c. IS. s. 10. 3 lib. c 1. 1. 2. Fleta, S lib. c* 9. 
(3; Bract. 2 lib. c. 24. 1. 1. 
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though they could not, in literal strictness, be 
called res nuJ^lilAS^ since, in contemplation of law 
they were vested in the king by his prerogative. 

Wherefore 6racton* and Fleta agree, that al- 

. though wild beasts, fowls, and fishes, and ani- 

mals which were never reclaimed, belong jwiwitt 

facie to the king by thp civil law, and are hot in 

common, as in ancient time; yet, notwithsftand- . 

ing, they become the property of individuals by 

appropriation, caption, or reclaiming (1), though 

such propriety in them is lost, if they again 

escape and return to their native liberty, and if 

. again taken they belong to their new possessor 

or occupant (g). 

Actual appropriation or manucaption must 
be performed to complete the right of property, 
for as the case is put by Fleta, pursuit alone 
will not establish my property (3) ; for, although 
I wound a wild animal, so that it may be taken, 
yet it is not mine unless I actually seize it, but 
belongs to the next finder (4). A waif happens 
in one franchise and escapes into another fran- ' 
chise before seizure, , the second lord shall have 



. (1) Institut. lib. 2. tit, 1. s. 12. \ 

(2) Bract. 2 lib. cap. 1. Fleta, 3 lib. cap. 2. See also Doctor 
and Stud. cap. 5. 

(S) Pand 41 lib. I tit. g. 32. 

(4) Fleta, 3 lili. 2 cap. t, 1. iMtftnt. lib. 2. tit. 1. s. 13. 
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it, for the property is not changed before the 
seizure, by the better opinion (l). 

The like necessity of actual appropriation 
applies to bees, which ar6 also considered as 
fertB naturae ; for, as Fleta expresses it, if they 
settle on my tree they will not be my property 
because of this circumstance, before they are 
put into a hive or other receptacle, any more 
than birds which build their nests on my tre^, 
which if another person take become his pro- 
perty (2). ^ 

The term " occupatia^'^ occupancy, appropria- 
tion orpossession is described by an elegant mo- 
dem lecturer as a complex notion (3). Heineccius 
says, that " occupatio est adprehensio rerunicov" 
poralium nullius cum anifno sibi habendt'' (4), 
whose definition may be sufficiently compre- 
hensive for OUT present discussion. Barbeyrac 
satisfa(itorily asserts, " when a thing which be- 
longed to no man begins to be the property of 
some particular person, this is called original 
acquisition. Derivative acquisition is that by 



(1) See Ha1e*f Comm. onFitz. N. 6. 207 n. a. aadtheauth. 
cited. 

(2) Fleta, 3 Kb. c^p. 2. s. 3. 

(S) 2 WoodesoD Yin. Lect. 390. , 

(4) Hcinecc. Elem. Ji^. 21. lit. 1. s. 342. 
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which the right of property already established 
passes from one to another*' (!)• 
. Occupancy relates to fishing, as well as hunt- 
ing and other acts of acquiring ownership, the 
rule being '^ cmUmet occupatio piscation^pimvena" 
tiwiem inclusionem et apprehensionem^^ (3), which 
testifies the generality of its exercise by private 
persons (3); and in this view, the taking offish 
in geneial may be fairly denominated original 
.acquisition : for in fact, at the time of their" 
taking, tfaiey are res nuUius as among subjects, 
aiad the caption of royal fish by a subject nlay 
iall within the like denomination; but the cap- 
tion of royal fish by a subject, in titled thereto 
by royal grant or derivation, may be called deri- 
vative acquisition, because in the latter case, ain 
owner is, by the law, distinctly appointed to 
that specific property hy its name ; and this«dis- 
tinction seems reasonable to be made, for the 
very import of the word " occupancy," by im- 
plying something capg.ble of appfofw'iation, im- 
plies also an antecedent destitution of owner- 
ship in the things to be appropriated; and, 
therefore, in a qualified sense, such things may 
be considered as res nuUius, though the right to 



(1) Barbeyrac on Grotiut Coxnm« b. 2. c« 26. ^ 

(2) FleUy 3 lib. 3 cap. s* 2. Bract. 2 lib. cap. 1. s. 3. 

(3) Mich. 39 Ed. 3. Belknap'i Obserration on a Case of Royal 
Fish. 
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things without an owner, by the operation of a 
legal fiction, is vested in the crown. 

• Occupancy, therefore, is a seizing or possess- 
ing oyrselves of those things which belong to 
no particular person or* body of men, and thus 
making them our own ; for, by the words res 
Mullius in the civil law (1), adopted also by 
Bracton and Fleta, we mean those things which 
are not the goods of any person by natural right 
or in respect of time (2). 

By the IbvSt of nations, all wild beasts, birds, 
and fishes, which are bred upon the land, seen 
in the air, or found iii the sea, as soon ai^ they 
are taken by any one, do immediately become 
the property of that person who seizes or takes 
them ; for that which was the personal property 
of no particular man before, is now granted by 
natural reason to the occupant or, person that 
first seizes it (3): 

Dominion and property had their beginning 
from natural possession, because, by the law of 
nature, every man made that his own, of which 
he was possessed; for the properties of goods 
and estates are distiiiguished either according ta 
the law of niature, the law of nations, or the 



* (1) Pand. 41 lib. tit. 2. 3 Initit lib. 2. lit. 1. s. 13. 

(2) AylilTe, C. L. S84. 

(3) Ifist. 2. s. 12. 
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divine or revealed law. By. the law of nature 
men have a right unto all the goods of this 
world, . so far as they tend to. their necessary 
subsistence. By the law of nations this right 
or property accrues to them by human compact 
and agreement; and, by the divine law, it is 
confirmed to them by the eighth commandment 
of the decalogue (1). 

These observations respect animals fer€B na* 
tune. Animals of all description, reclaimed or 
domesticated, are private possessions. 

To evince the fact,, that in the present day, 
cases are regtlated by the same constructions 
as formerly, we shall transcribe the following 
remarks from a modern compilation received as 
good authority (9). 

" By the common law every man had an 
equal right to such creatures as were not natu- 
rally under the power of man, and that the mere 
caption ' or seizure created a property in them. 
By immediate manucaption, or taking them and 
killing them, they belong to such person in the 
same manner as any other chattels, and cannot 
be violated from him, since the first seizure and 
caption was sufficient to vest the property of 



(1) Ayliffe, C L. 23S. 

{ty 3 3ac. Abr. tit. Game, Gwillraa's edit, and the cases cited. 
Tide a^lo 41 lib. Dr^estarun, and f Tib. Instit. 
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tbem in hioi. By taking and taming them they 
belong to the owner/ as do all the other tame 
animals, so long as they continue in this con- 
dition, that is, as long as they can be cpnsidered 
to have the mind of returning to their masters ; 
for, while they appear to be in this state they 
are plainly the owner's, and ought not to be 
violated; but when they forsake the houses and 
habitations of men, and betake themselves to 
the woods, they are then the property of any 
man. 

" The king, as an acknowledgment of his 
dominion over the sea and great fivers, by his 
prerogative has a property in some animals 
under the denomination of royal creatures, as . 
sturgeons, whales, and swans, all which are the 
natives of seas and rivers. 

" It is clear, that if a man pursue hares or 
other animals out of his land, or the lands of 
another into mine, and there takes them, they 
are the- hunter's, and not mine, because I never 
had any original property by inclosing them. 
Agreed by the court, in the case of Sutton v. 
Moody, Mich. 9. W. 3. 

*' Thus, it appears by the common law, that 
a property in those living creatures, which by 
reason of their swiftness or fierceness, were not 
naturally under the power of man, was gained 
by tlie mere caption or seizure of th^.m, and ' 
that all men had an equal right to hunt and kill 

7 
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them. But, as by*this toleration, persons of 
quality and distinction were deprived of their 
recreations and amusements, and idle and indi^ 
I gent people by their loss of time asd pains in 

^ fiuch pursuits were mightily injured, it was 

I ^ tlKHight necessary to make laws for preserving 

j game from the latter, and for the preservation 

offish." 

We feel it unnecessary to select further quo- 
tations. The statutes for preservation of game 
or fish do not fall within the compass of this 
essay to examine! 

A fishery has been generally defined as a 
liberty of fishing in the water of another (1). 
It is an incorporeal right, liberty, or privilege, 
and is classed l^y Brae ton and Fleta(9), in most 
of the places where they advert to it, with the 
rights or services of feeding, hunting, taking 
water, &c. described by the civilians under the 
name of services, of which there are tnany 
kinds enumerated in the Pandects and.Insti* 
tutions. That,* which will attract our pre- 
sent attention, is one of those called rural 
services. Service is a right whereby one 
thing is subject unto another thing or per- 



(I ) 4 Com. Dig. 365. 

(S; Bract 4 \». c«p. 97« 43- 44. 47. 5 lib* tract. 5. of* iU 
FIct 5 lib. cap. 18. f . 3. 6 lib* Gi^« 41. i . 3. . 
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son, for use arid convenience. Bracton*says, 
a service is when ariy . one is bound by agree- 
ment to do or not to do any thing in restraint 
of a general liberty (1). Some services are 
^ ealled real or predial, some personal, and some 
have other denominations (2). A real or pre- 
dial service, is such a service as one estate owes 
to another estate, or the right of doing some- 
thing, or havijig a privilege in another man's 
estate for the advantage and convenience of my 
own, which I cannot do or have of common 
right; for it cannot subsist and be without 
another estate (3). As, because I am owner of 
such a ground, I have the right of a way through 
the ground of another person. Services are called 
predial, because they cannot %e constituted 
sine ^mdiis without lands and tenements (4). 
Foi: no one can acquire such service, unless it 
be he who has a predial estate (5). Those pre- 
dial services are styled rural when a predial 
estate owes service to an estate in the country. 
The estate unto which the service is due, is, in 
Latin, called jotWii^m i/omman^, or the ruling 



(I) Bract. 2 lib. cap. 19- 1. 4. 

(9) Bra^t 8 Kb. cap. V6. s. 6. 4 lib. cap. 37. 

(3) Ibid. 4 lib. cap. 37. 

(4) Ibid. 

(5) Inst. 2 lib. tit 3. s. 3. Vinnios Com. 200. Fand. lib. 8. 
tit. 4, 1. 1. Bcact, 4 lib. cap.37. ibtdj S lib. cap. IGk •. 6. 
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estate ; and the other estate which undergoes 

or suffers this service is termed pradium^ser* 
viens^ or an estate subtject unto a rule or service, 
which is either to si^er something from the 
other, or not to do a thing without the leave of 
the owner of the ruling estate; but these estates 
must be in distinct proprietors (1), for a man's 
estate cannot owe service unto itself, the rule 
being ^'servituies semper consistunt in cdhenoet non 
in^proprioj qtUa neniini servire potest suus jundus 
^opritis" (3). Since it would be absurd aftd in* 
consistent, if a man should impose a service to 
be exercised by; himself on an estate of which he 
is the exclusive owner. For the like reason, a 
man cannot owe service to himsel^ (3). Thus, 
a man cannot make a grant of lands to his wife 
during coverture, because they are one person in 
law;, and a man cannot do an act or become 
donor to himself (4)* To constitute such ser- 
vice, it is, therefore, necessary that there should 
be two estates, the one giving, and' the other 
receiving service (5) ; and the person acquiring 
such service must be owner of the estate, in 



(I) TmaMU IiMt. 2lib. tit. 8. t. 3. 

(8) Bract. 4 lib. cap. 37. Flet 4 lib. cap. 1 8* . Pand. 7. tit. 6. 

(3) Pand-lib. 8. tit. 5. •. 10. 

(4j Wingate*! Max. 1^8. maxim 54* 

(5) Vianius last. 2 lib. tit 3. f. 3. Bract < lib. cap. 38. 
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respect of nrfaicli, it is s6 acquired from the 
oth^ (1). ^^ Qtiia nemo potest servitutem acquis, 
tere oHctijus pradii vel fimdi nisi qui habedtprae^ 
dium et Hberum tenementum, nee qmsquam debere 
servitutem nisi qui habet prmdimn et Hberum 
tenementuni* (9). Services are distinguished as 
affirmative and negative. Affirmative, as that I 
may have a right of way or passage through my 
neighbour's land. Negative, as that my neigh- 
bour shall not make any windows to overlook 
me, or tliat he shall not darken my windows by^ 
building his house higher, which, otherwise, of 
common right, he may build as high as he 
pleases (3); for cujus est, solum ejus est usque 
ad ceelum^ And this rule or service is attached 
by the common law to every man's estate. 
There is also a negative service of another kind, 
as when one person alone intends to prescribe 
unto the use of a thing by forbidding all others 
the use thereof, as of fishing, hunting, and such 
like things, as accrue unto all men by natural 
right, because possession alone is not sufficient; 
but it is necessary for him to prohibit others, 
and that they have submitted and acquiesced 
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(1^ Vinniuf, ibid. 

(2) Bract. 4 lib. 45 cap. 7 •• 

(3) Faod. 8 lib. tiU 2. s. %* Conilit S. 34. 8. Ayfiffe C L* 

8i0. 
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under su^ prohibition (l). The prescriptive 
right of a several fishery in part of the sea, or in 
a navigable stream, may be accountecl this sort 
of negative service. v 

All services ought to follow the estate, and 
to pass by ail alienation of it (2). For the rule 
is adctssoriUm sequiiur principale. Thus, cove-^ 
nant!», sometimes, run with lands in the convey* 
ance of estates at. common law. Every one may 
acquire them for the use of his own estate, and 
not on the account of others ; and as he may 
thus acquire them, so he may in like manner 
impose them on his own estate only. Several 
services may be imposed on one estate, if they 
hinder not each other (3). 

Services cease or become extinguished by 
confusion or unity of possession, that is, when 
the same person shall become proprietor both 
ef the ruling and serving estate (*), or if he 
shall be %o pro p&rte^ and retain the whole ser- 
vice (5); a service may be lost by tlie permis- 
sion of an act which is contrary to it. And it 
may beccwne extinct by tbe loss or perishing of 



« 



(1) Ajliffe C. L. 311. Bract. 2 lib. 22. 

(2) Pand. 8. 4. 12. . 

(3) Pand. S. 4.15. 

(4) Pand. 8. 6. 1. '■ 

(5) AyUflfeC. L. 312. 
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the thing from which it airises (1). Thus, if a 
river becomes dry, the service of fishing or 
taking water is destroyed, for cessante causa 
tffectm cessat. And, as a thing may be acquired 
by common consent, so it may be lost by com- 
mon dissent; and as it may be acquired with- 
out particular constitution and consent, namely, 
by acquiescence and use {though acquiescence 
implies consent), so it maybe lost by neglect 
and disuse (2). 

Besides the rights or services before enume- 
rated, there are a great multitude, which by the 
common law may be established in another's 
soil; Brae ton and Fletj^ agreeing, th^t ^^ jura quiB 
quis in /undo alieno habere poterity infinita 
sunt'' (3). 

r-Keither is it necessary that services should 
be constituted by any new compact, for they 
may be established by use and custom, where- 
fore Brae ton says, ^' ctmstitwiur servitus in.fundo 
alieno aliquando ah homines aliquando ex pa- 
tientia €tusu''{i). 

The doctrine of services is fully explained by 
these writers, who agree literally together on 



(1) AylifieC. L. 313. 

(2) Bract- 4 lib. cap. 38. t. 3. / 

(3) Bract. 4 lib. cap. 37. f. 2. cap. 43. Flet. icap. 18- !• 3' and 
3!4lib. 

(4) Brad. 4 lib. cap. 57. 
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this subject; and, from the law laid d^wn by 
them, it appears that fishery or right of fishing, ' 
in'its strict original meaning, implies a service (1) 
pr privilege primarily granted or imposed by one 
on his own estate, to be exercised by another; 
and, therefore, a fishery is correctly defined to be, 
a liberty of fishing in the water of another per- 
son. For it is reasonable to conclude, that at 
the time of the original constitution (^such ser- 
vice or right, the water and soil belonged to the 
same person, and thereby completed that owner- 
ship which woidd authorise the imposition of 
such service for the benefit of another. And, 
to confirm this supposition, it appears, by the 
earliest authorities, that the right of fishing was 
prescribed for as belonging, or being due to a 
manor, messuage, or predial estate (2), which im- 
plies the creation of a proper and strict predial 
service imposed on one estate for the benefit of, 

another, and is not intended as a mere descrip- . 

♦ 'I 

tion of an inherent territorial right for which a 
man need not pr^i^cribe, as if a man has a field 
he ijeed not prescribe for a liberty to, till it. 
For prescription mustf necessarily, imply ad- 
verse or separate subjects, something to be pre- 



(I) Bract. 4 lib. capr 57. 

ii) Lib. Tfitrat Fywm's Edit. 45 b. 1 31 b. 139 b. 
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8cril)ed for, and something to be prescribed 
against. 

Piscarial rights, however, do not appear al- 
ways invariably to be connected with different 
estates, or tp obtain strictly the attribute of pre* 
dial service, for we find them created with 
various operaticms, limitations, and affinities, 
according to the compact made between the 
parties originally interested, and Applicable to 
persons and not to estates, and thereby esta* 
blishiDg a personal service, called an usufruct, 
which is a right of taking, using, and enjoying 
all manner of proJKts which arise from a corpo- 
real thing belonging to another person, without 
any prejudice or diminution had to the sub- 
stance thereof (1). 

Th# civilians distinguish usufructs from 
dther services in respect to the persbns or 
thixigs to which they are applicable, and to the 
duration or extent of them ; but as they are not 
necessary for our exaontnation we shall not ex- 
plain them (2). 

Fishmes are distinguished by the various 
deaoBiinations of several fishery {3), firee 



f 1 ) Institutions, lib. 9. tit. 4. Vinnius 204. 

(2) See AjliffeC. L. 319. 

(3) Reg. 9 4. .• 
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fishery (1), common of fishery (2), and fishery 
in gross (3) ; and as a considerable contrariety 
of sentiment has prevailed in regard to their 
distinct definitions, we shall recur to the an- 
cient, as^ well as to modern authorities, and 
introduce such observations as may tend to . , 
establish this part of the law on a rational and 
an indisputable basis. 

One of the earliest cades in which a several 
and free fishery are described, rs in the Yeaif 
Book (4). On a plea of free tenement to an ac- 
tion of trespass for fishing in a fishery, it was 
admitted by Bryan and Littleton that ther6 was 
a gTeat diversity between a several aiid free 
fishery, that no man could have a several fishery 
except in his own soil, arid that it was exclu- 
sive in its own nature (5); but that, on the 
other hand, a man might grant a* free fishery to 
twenty persons in his own water. Choke^ hoW* 
ever, said, that he knew no diversity between 
them, fo^r he conceived that those persons who 
had a free fishery, had it exclusively. Bryan 
dissented fi*om this opinion, and in answer 
theteto put this case : If I have a larg^e close, 



<1) Keg. 9fr. 

(2) Lib.Intrat. 160. 

( i) Roll. Abr. Tit.Prerog. lDa.%^ 5h h- 

(4) 17 Ed. 4. Mich. p. 7. 

<5) See Hil. 18 9. 6. p. 5U 
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and you three have thre^ closes a^joinifig to it» 
I m^y grant each of you free ii^ess and egxesd 
over my land to your land ; so ako in like mah« 
ner a man may have free fishery in the soil of 
another person without it§ being exclusive. 

This distinction .was likewise regarded in a 
subsequent case (l), where one brought his ac- 
tion of trespass against another for fishing in his 
several fishery, and defendant pleaded prescrip- 
tively, a free fishery, which, one of the justices 
held, could not be intended a several fishery, 
though, he said, one might have a fi-ee fishery 
in the water of another, but not a several. 

These cases corroborate the doctrine before 
advanced, that a fishery is, in fact, only a right 
or liberty ; and the case stated by Brian, disco* 
vers, that by his comparing the right of fishery 
to a right of way, he conceived it to be one of 
the jura incorporalia so oflen mentioned by 
Brae ton and Fleta ; the* former of which writers, 
in one instance, is conclusively explanatory of 
the point, for he supposes one may grant to 
anothei* lihertas defaciendo aliquid in alieno^ vel 
in proprio^ vel de utendofruendo in alieno, vel de 
hahendo in alieno, vel in propria ; de faciendo 
' gurgitem^ stagnum^ molendinum^ piscariam, vel 
hnjiismodo, de utendo fruendo, sicut eundi^ 






(1) 1 Hen. 7. p. IS. 
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tigendij aqtatpi Su6endi, falcandi^ fodietidi^ vd 
hupjtsrnodi. ' Iterii de hahendo in propria^ ferias^ 
mercata^ f ureas vei huju8modi{ 1 ) ; a liberty of mak« 
ing any rtiing ini another's soil or in his own, 
of using any thing in another's soil, or of having 
any thing in anothei^s soil or in his own, that is 
io say, first, of making a wear, pool, mill,^A€ry, 
-or such like; secondly, of using, as the right of 
, going, passing, taking water, cutting, digging, or 
suchlike; also, thirdly, the liberty of having in 
His own sml fairs, markets^ stalls, or such sort. 

In the early cases, common of fishery does 
not appear to be distinguished from libera pis^ 
earia^ they seem to be used eonvertibly, parti- 
cul^ly itt t!he case before cited {2), and in ano- 
tlier cabc somewhat late^ (3) ; where it is stated 
that tlie fiither of the defendant was seized of 
the land covered with water, and being so 
seized, granted common of fishery to another (4). 

Bractbn and Fie ta (5) make firequent mentioii 
tX ^iscatial privileges^ but nevdr appear to have 
.cbnfouihled a free fishery with a several fishery ; 
Jthey seeni to have associated «uch rights, and 



(1) itract lib. 5; tract 5. cap; 21^ #. 7. 

(2) 7 Hen. 7. 

<9) 10 Hen. 7. Trin. p. 2S. 

(4) Vide Lib. An. S4« p« 11 . 

<6) Bract. 4 lib. cap. 9$. s. 4. cap. 45 f . i, Plet. 2 lib. cap. 71 . 

i>2 



36 AQUATIC RIGHTS. IFishcries^ 

the rules of construction upon them, with rights 
of common in ordinary cases ; and, it is worthy 
of remark, that, in the earliest case recorded^ 
Schard considered free fishery to be a general 
fishery and resembhng general pasture (1). 

In latter cases, however, distinctions were 
attempted to be established between the several 
species of fishery, which laid the foundation for 
that diversity of opinion, so discoverable, in the 
modern decisions on the subject. 

Thus, in one case (2), Lord Holt considers a 
several fishery as incidental to the soil; and he 
defines a ftee fishery to be the right of fishing 
'granted to another, and as to common of fishery , 
he resembles it to the case of other com- 
mons (3). But in the same case, reported in 
Skinner (4), it is said that libera piscaria [5) is all 
one with separalis piscaria and not with commu-^ 
nis piscaria^ for libera piseaxia implies an in- 
terest, and defendant might plead to an action 
of trespass for fishing in libera piscaria ^lot, that 
it is his frank tenement, which he could not 



I i I I 1 I I II 



(1) Mich. 4 £d. 9. p. 28. ' \ 

(2) Smith T. Kemp, 2 $a]k. 637. Trio. 4 tVilliam wid Mary, 
B. R. 

<3) 15 lib. Ass. pi. 5. Hil. 18 H> 6. p. 2. 'Mich, i Ed. 4. p. 7. 
ad rem. 

(4) Skinner Rep. 342^ 

(5) Mich. 19E. 4.p. 13. 
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plead if it were in the. nature of a common (1). 
In this case (2), reported by Holt, it is held, / 
that, for the purpose of supporting the action, 
several and free fishery should be considered as 
all one (3) ; that, if a man having the soil has a 
right with others to fish, he may have trespass, 
but otherwise, ifhe had only a mere liberty tofish ; 
that where one was owner of the soil, it should 
be "considered his several fishery of common 
right?, if it is not proved otherwise. In the same 
case, reported by Skinner (4), it was held, that ' 
one' may have a free fishery in his own soil, and 
that where others have a right to fish with the 
owner, it is libera piscaria in his manor. 

Judge Eyre, in the case of Smith v. Kemp, 
insisted that free fishery and common of fishery 
were the same, for that the word^" libera* ex vi^ 
termini did imply common. . * 

We shall make some observations on the 
Aoctrine stated in these last cases, in a subse- 
quent page. 

A recent author defines a free fishery to be 
an exclusive right of fishing in a public river, 
and is a franchise of the crown ; and observes, 
\hat a common of fishery is diflFerent from a free 



(1) Mich. 4 Ed. 4. contra, 

(2) Gipps V. Woolicott, Holt Rep, 323. 
(S) See East; 7 H. 7.p.9. 

(4) Skinner 677. ' . 
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fishery, because a free fishery is an exclusive 
right, and the other is not so. As to severa| 
fishery, he $ays, that he who has it must be 
(or at least, derive his title fi-om) the ownef of 
the soil. Thus, according to this explanation^ 
ownership of soil is essential, mediately or im- 
mediately, to a several fishery; and a fr6e 
fishery differs both fi^om several fishery and 
commox^ of fishery, from, the former by being 
confined to a public river, and not necessarily 
comprehending the. soil ; from the latter by being 
exclusive (1). 

Haying collected the various authorities 
which explain the different nature of fisheries, 
v/e will review thiem, and introduce thereon a 
few remarks. 

The position laid down by Brian and Little- 
ton in the IT^ii Ed. *• that no one can have a 
several fishery except in his own soil, is open to 
objection ; for, if a man is owner of a soil he 
must be entitled to all the liberties and privi- 
leges incidental to it j jure dominii (2), except in 
some few instances where they belong to the 
king by virtue of his prerogative; and as afishery 
must be considered as a liberty, or privilege, or 
profit, if a man is absolute owner of an estate 
over which a river flows, he must, of conse- 



(1) 2 Black. Com. S9. 8th edit. Co. Litt. 122. a. o. 7. 

(2) mi. 18 H. 6. p. 2. mh 82 H. G. p. 10. 
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quetice, have fishing therein to the exclusion of 
every one ; and, m by such ownership he might 
delate any right or privilege to another (1), 
subject to any qualification or restraint (2), so 
also, a several fishery might be granted to ano- 
ther exclusively of the soil. And Bracton as- 
serts, that a grant is called free when it is un« 
conditional and exempted from the imposition 
of service, but that it may be subject to condition 
or service either partially 6r altogether (3). And 
moreover, in another place he positively affirms 
that a separate fishery may exist, independently of 
the soil (4)* And Brian's own argument de* 
monstrates the possibility of this case; for, in 
distinguishing a several from a free fishery, he 
admits that a man who is owner of a water may 
grant a free fishery in it to twenty persons, 
whence this conclusion would necessarily result, 
that unlefMS such a person had an exclusive 
right to the water, and consequently an exclu- 
sive right of fishing in himself, he could not 
grant such a genera} fireedom to fish, for such an 
exerciseable power manifestly implies the exist- 
ence of a superior and exchisive individual 



I" ■ 



(1) Bfftct. ^ lib. imp. 9S. Hb, 4. cap. 43» 44. 

(2) Ibid, S lib. cap. 19. f. 4.^ See alio Plowd. Rep. Tbrockmor^ 
10 ▼. Traccy. ' 



loo ▼. Traccy 

(3) Ibid. 

(4) Ibid, lib. 4. cap, S^. f. 4. 
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right in the grantor ; and if he could grant a 
general privilege to twenty persons, he might 
gr^nt his own individual privilege exclusively to 
Qne^ without transferring tb^ ownership of the 
soil, and, by this mes^ns^ the grantee would be- 
come an usufructuary; but we shall explaiii 
this more fully hereafter, in our definition of 
sieveral fishery. 

The cases reported by Holt and Skinner ate 
obscure, and in some respects inconsistent ia 
their definitions (l); and the circumstance men-, 
tioned that the plea of frank tenement could not 
be made in respect to fishery, if it was in thie 
nature of common, is contrary to authority* 
w hich we shall shew when we animadvert on 
the subject of free teiieipent. 

Sir William , ^Ijaqkstone's definitions ato 
founded, principally, on some of the cases 
which we have questioned, . In regard to free 
fishery being an exclusive right, it is contradic- 
tory to the ancient stutbority- of 17 Ed, 4, to 
Lord Coke, and to the observation of Judge 
Eyre in the case of Smith v. Kemp. And as 
to a several fishery^being incidental to, or at 
least derivable from the owner of the soil, that 
alone is not sufficiently explicit or decisive, be-, 
(jause all rights of fishing exercised by persons 



(1) Mich. 19 E. 4.p. )5. 
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on another's soil, must be originally derived 
from the proprietor of the land ; for* ^' Nullm 
hujtismodi servituies constituere potest, nisi ille 
^ui hahet fmidum* (!)• 

With respect to the point whether the owners- 
ship of the soil, or, as we take it to mean, the- 
terra aqua cooperta, land covered with water in 
a river is essential to a several fishery, as some 
of the foregoing authorities seem to imply, the- 
doctrine i& opposed by Sir Edward Coke, who 
observes, if i toan be seized of a river, and by 
deed d6^\inV^^aralem piscanam in the same^ 
and maketh livery <yf seizin, secundum formam 
ehartdB,, tH© soil doth not pass, nor the water, 
for the grantor may ta\e water there, and if the 
river become dry, he may take the benefit of the 
soil ;- for ther^ passed to the grantee but a parti- 
cular restricted right, namely, a right only to 
iBsh, and the livery being made secundum formam 
chart{Bj cannot enlarge the grant ; but he may 
exclude tfcd owiief from fishing there, for he has 
departed witti his interest therein (2). For the 
same- ^e&s5ti^ ne says, if a man grant aquam 
sui»im the soil ^shAl] not pas^s, but the piscary 
ivithin the v^at^ir passeth therewith (3). And 



(1) Bract. 4 lib/ cap, 87. 

(2) C(, Liu. 122a. 
p) Ibid, 4 b. 
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he saith that the owner of the soil shall fish 
where one claims a free or common fishery. 

Notwithstanding this doctrine, so conformably 
to sound reason, the authority of Sir Edward 
Coke, wa*, however, positively cienied to be 
few,, in the case of Smith v. Kemp (1), where? 
trespass vi et armis was brought for takings fishes 
mc libera piscaria stni^ Upon not guilty pleaded, 
axtd verdict for the plaintiff, it was moved, ivi 
arrest of judgment, by Carthew, that he who had 
iibera piscaria could not maintain trespass, and 
he compared it to the case of a commoner who 
could not bring trespass foratrei^ass done in the 
common. That libera piscaria was only a free- 
dom of fishing with others, and the same with 
common of fishing (3) ; and for this be cited 1 
Inst. 122. and that such a grantee had <m\y a 
liberty to take fish, and had no property in 
them till taken, and so prayed that judgment 
might be arrested. Holt, Chief Justice, cited 
and relied upon tlie Roister 96 in point, be- 
cause there was the same writ, and likewise 
F* N. B., and held that he who has a several 
fishery is owne? of the soil, and therefore it ia a 
good plea in an action brought by him that it 
is liber am tenementum oi another, that the gran<^ 



(1) 2 Salk. 637. 

(2) F.N. B. 123.L 
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tee of a fre^ fisher}^ has a property i^ tfai^ 
fish, and may bring a possessory action for 
Ihem without Qiaking any title, and he and 
Justice Dolben disallowed the authority cited^ 
contrary to the opinion of Justice Eyre, who 
considered such authority as law, and said that 
inany judgments and precedents were founded 
upon it. 

The decision in this case, that a grantee of m 
free fishery has a privileged property in the 
lish, and may briiig a possessory action for them, 
is contradictory to the' ancient law, for FletA 
says, that fishes are unreclaimed animais which 
are produced in the sea, and which, wh^i 
taken, become the property of the captor, 
^^ animalia nan domestica qv4B in mart ncucuntur^ 
qu(B cum capiuntur captoris Jiuni^* (O* Brae- 
tonholdsthe same doctrine (2); and consistently 
with these authorities was the case of Child v. 
Greenhill (3), wherein it was ui^ed that a persoA 
may have right to property offish in a fireefisheiy 
before they are caught, but the court negatived 
the right. In the same case, reported by 
March (4), it was held that trespass for taking 
pisces siios was not good, and it was said by 



(1) Flet. 3 lib. cap. 9. 

If) Bract. 1 lib. cap. 13. 9. 10. 9 lib. cap. 1. 1. 9. 

(S) Cro. Car. 554. 

44) March Rep. 41. Tri. 15 Car. 
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Justice Barkley, that altteugh it was true, that 
in a general sense fishes could not be said to be 
ptsces ipsius^ they being /enc naturee^ yet in a 
particular sense he said a man might have a spe- 
cial or qualified property in things fer(B natune 
three ways, ratione irifirmitatts^ as where they 
are tamed, domesticated, or rendered unable to 
escape, ratione loci, as rabbits in a warren or fish 
in a pond, or ratione prwilegii as a fi'ee warren. 

The rights of fishing are governed by the same 
rules of construction as are applicable to rights 
of common (I)* 

As the advocates for the rule, that seve^ 
ral Jishery and ownership of soil are essen- 
tially accessary to each other, rely mate-* 
rially on some ancient authorities, because 
writs applicable only in general cases to 
the soil are brought for fishing, it will not be 
improper to introduce them, that the reader 
may decide how far their influence counteracts 
the authority of Sir Edward Coke. 

In the Register, a book of considerable au^ 
thodty i;i legal discussion?, are the following 
writs, relating to both several and free fishery. 

Qtiare vi et armis in separali piscaria ipsius /» 
apiid R. piscatifueruni et herhimsuam ibidem 
nuper crescentem falcaverunt^ et solo siio ibidem 
foderunt et terrain inde projectam et herbam illapi^ 



f (1) See Mich. 4 Ed. 4. p. 7. Mirror c.3. •. 31. Lib. Inlwt. 45< 
1.37, l.*)9. HM42. 



Fisheries.'] AauAxic rights, ' 45 

ac pifcem de piscaria pradicta ad valenliam cen- 
tumsolidorum ceperunt^ et asportaverimt^et/ierbam 
siidm ad valentiam tanti ibidem nuper crescentem 
cum quibusdam averiis dejMsti fuerunt conculca' 
verunt et consumpserunt et alia enormia', Sfc. (l) 

Quare etc. in libera piscaria ipsius A. apudN. 
piscatus fuitj et herbam suam ibidem nuper cre^ 
scentetn falcavity ap in terra sua similiter ibidem 
fodit^ et terram inde projectam ac herbam pr€Bdic^ 
tarn et piscem de prefato piscaria ad valentiam 
tanti ceperunt et desportaverunt^ etc. (3) 

In Fitzherbert's Natura Brevium it is held 
that a man may have a writ of trespass for 
fishing in his several fishery, and for cutting of 
his grass, and for ploughing of his land, or for 
shearing of his sheep, and all in qne writ. 

In Greenhiirs case (3) trespass was brought 
for fishing in a several fishery and held good. 
But, in the case of Upton v. Dawkins (4y, it 
was decided that a man cannot declare in tres- 
pass for taking his fish in a free fishery, and the 
judgment for that reason was reversed. 

In Bracton, under the head oi Assize of Novel 
Disseizin [5) is this writ, Pracipinlus tibi quod 



(1) Reg. 94. 
(?) Reg, 96. 

(3) Jones 440. Trio. 15 Car. 

(4) 3 Mod. 97. 

(9) i Lib. cap. 45- •- 4. 5ce also Hil. 4 H. 6. pL 7. Trespass, 
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justiciei iahtn quod justi, Sfc^^ perfnittdl totlenk 
habere coniffmniarn piscaria sucb in aqua sua dfi 
tali villa^ ifc. 

And, according to Fitz. N. B. 193. Quod 
pemiitfat lies of a free fishery in this form» 
Precipe A. quod pernnttai B. hahefe tiberdm pis^ 
cariam in aqua ipsius A. in N^ 

Other authorities are adduced frdm the booki 
in support of the rule, namely^ That a man may 
have an estate of free tenement in a fishery^ 
that one niay appoint a bailiff thereof (1). 
That suum liherwifit tenenientufn is a good plea 
, to trespass for fishing in a several' fishery (2). 

Plowdenalsb, in his Reports (3), states, tliat 
HZ 1 1 R. S» it is held that! if one grant to ario- 
ther aquatn suam^ the fishery in it passes,, be- 
cause it is included in the word aqua. And 
also by the graiit of a fishery the st)ir passes^ asf 
appears by 40 Edw» 3» for the writ of rhonstrct'-^ 
verunf lies for a fishery^ by which it is implied 
that it contains land and demesne, and' so by 
the grant of a gorse or stream the soil and w^ar 
pass, because they are virtually included in the 
word. 

This collection appears to be the principal 
Jevidence that militates against the authority of 
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(1) Dav. 55,56. 

(2) 17 £d. 4. Midv p. 7» 18 E. 4. page 4» p]ac« 24. 10 Hen. 7* 
U Trin. 

(j) Plowd. Ref . 154. 3 Mar. 1. and tee Hit T. 18 H. 6. p. 2. 



\be Fbst Institute ( i ). But such authorities are 
considered as inconclusive in regard to the es- 
tablishment of the point in sigitation. 

In the first place no distinction is mmAe in 
Ae applications of the writs alluded to^ they 
appearing to lie for a free, common, or several 
fishery, or generally for a fishery without fur- 
tiier explanation, and hem!e, if such writs are to 
he construed as relating particularly to the soil^ 
then the property therein must necessarily be 
essential as well to a free and common, as to z 
^veral fishery, and in that case the distinction 
between them would become extinguished, . And 
thewrit so strongly relied on by chief justice Halt, 
in the case of Smith v. Kemp, is not confined 
substantially to a free fishery alone, but regards 
other species of trespass immediately connected 
with thesoil,namely,cutting the grass5and digging 
theground. The writ also specified in Natura Bre- 
vium includes different causes of action^ one of 
which does not in any manner relate to the soil, 
namely, shearing of sheep. And several other 
writs are to be found in the Register for fish- 
ing (2), which involve other causes of action^ 

The circumstance of trespass viet armis lying 
for fishing is by no means convincing that it 
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(1) Co. Litt. 

(3) Reff. 105, 110. 
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necessariljr respects ownership of soil^ for ac- 
cording to Fitzherbert (1)," this writ may be 
brought for taking rabbits' in the soil of anothier ; 
for adulterating wine ; for chattels taken ; for 
taking a man*s servant or apprentice* And be* 
sides a writ of right patenty which is in its na- 
ture the highest writ in law, and ougH); to be 
brought only of lands or tenements, yet it lies 
of a passage over the river Thames (2). And 
although it is stated by the same authority, that 
quod perniittat lies of a free or common fishery, 
yet it may be for a free passage over the water 
in a ship (3). It is equally unconvincing that 
a fishery should contain land and demesne, mere- 
ly because the writ of monstraverunt is said to 
lie for a fishery. 

It having been expressed in some of the books 
that fishery is a free tenement, and that suum 
liberum tenementuni is a good plea to an ac* 
tion of trespass for fishing, and as this epithet 
may upon a superficial and cursory view, in- 
duce a supposition, that it has a reference to 
ownership of soil, we shall endeavour to pre- 
vent this error by investigating and explaining 



(3) F.N.B. tit. Trespass. 
(?) F.N.B. lit. Writ of Right. 

(3) F.N.B. tit. Quod Permittat, fee also Mich. 8 E. l.Jp. 39. 
Precipe quod reddat» 
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the original principles of free tenement. And, 
here let it also be observed, that the plea of 
Hberum tenementum, has not been invariably 
admitted as a good plea(l). It should seem, 
however, to be valid, upon the principle, that a 
man having the soil is intitled to every sort of 
dominion or ownership over it, and of course 
has a right to all profits and revenues proceed- 
ing therefrom (2). And therefore, it should 
appear, in what manner any independent pri- 
vilege exercised by a stranger is constituted. 
■ A free tenement, according to an early wri- 

■ ter (3) on the English law, has a very extensive 
application, and in its general original sense 
may be defined to be the undisturbed posses- 

-sion or occupation of any corporeal or incorpo- 
real thing or liberty, but, in strictness, it is the 
actual, free and exclusive perception and occu- 
pation of any thing which a man may.be pos- 
sessed of for life, or to him and bis heirs. 

The epithet free tenement is not, necessarily, 
confined to land, for it may apply to rights 

^issuing out of land ; and as land might be a free 
tenement,.and a right issuing out of or attached 



(1) Mich. I T Ed. 4. p. 5. Hil. 18 H. G. p. S- Hi). St H. 6. ] 
9. TriM. S4 H. 6. Trio. H. 6. p. 3. 
(UTriB.10H. I. p. I. 
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to it be the same> so there mighf be a free tene- 
ment in a free tenement (1). 

Free tenement might be fairly presumed, in' 
a restricted sense, ,to mean possession or occu- 
pation, because the same author remarks that 
one man may have the right, propriety, aini fee 
ip a free tenement, and another- the free tene- 
ment; also one the fee and free tenement, and 
another the mere right ; also one may have all 
these interests, and'another the usufruct ; also* 
one may have the like interests together with 
the use, and another the fruit or profit, and the 
free tenement of the fruit or profit; and hence 
a man may have twd descriptions of interest ih* 
ojie and the same thing, the profit and free 
tenement ; and in proof of his assertion he in- 
troduces this case. If a man having a tene- 
ment or land which he uses in tillage, gives to 
another any certain- part of ifeis fruit, for in- 
stance, three or four sheaves of corn arising 
sometimes in one field, aijid sometimes in ano- 
ther, although it is uncertain in what year the 
fields may be tilled, yet, because he has a right 
to receive them^ when they af c produced, suqh 
a one hath a'^free tenement, so' that herein it i$ 
evident dtoe persdn may have a pipopriety in the ' 
tenement, and another in the profit. 
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As this explanation is necessary to give the 
reacier a clearer conception of the obsolete 
meaning of liberum tenementuniy we may be al- 
lowed to subjoin the opiginal text for his own 
examination atid construction. *' Notandum 
quod potest quis habere in lihero tenemento jus^ 
et propHetatem et feodum e^t alius liberum lene' 
mefitum. Item unus feodum et liberum tenemen- 
turn, et alii$sjus merum. Item umis hmc omnia^ 
et alius usumfrucium. Item unus Jiac omnia^ et 
tisumj el alius fructuitiy et ^x fructu sive redditu 
liberum tenemenhim^ j^ sic duo (ut videturj in 
una et eadem re, redditum et liberum tenemeUf- 
turn. Item de hoc quod dicit quod unus hahet 
hoic omnia prcBdicta^ ^ etiam usum^ et Alius ftuc- 
tum^ videri poierit^ ut si qui^ de teriehiento sue, 
^uqd habet in d^minico ef excoltterit^ dederit 
dlicui aMquatif^ ceftdnp partem fru^uum scilicet 
iertiam gi^rbani vel qucsxtam gdrbam , modb in 
imo camipd modo in alio^ licet ^ampi incerti smt 
quo anno fxcoli debeat teamen quoH isUisperciperp 
idebeat cimt cftmpi culti sint^ habet liberum tene^ 
mentum\ dt tile qui solvit eod^m modo^ unus scit 
licet in tenemento^ et alius in readitu (1)/^ 

So a ifi^n might have a free t^uem^nt \n oxi^ 
Hnd^ the same tenement, and. iaiapther the u$u^ 
friicty the use and 'hal^jiiati^a (3). 



,\ 



(1 ) BraM:t. 4 lib. cap. S8. t-'s. 
(9) Ibid, cap. 96. 
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• There appears also to have been a distinctioir 
in the species of tenements, for some were in, 
villenage and others free ; ancJ as to free tene- 
ments, some were held freely by homage and 
knight service, or military service, and others in 
free socage with fealty only, or with fealty and 
homage ; some were denominated pure, proper, 
and common (1),- and as to those in common, 
siich were they as belonged to several persons 
as parceners, who constitute only one heir, or 
they might be in Common as between neigh- 
bours, by reason of vicinage; thus the interest 
or property in stones or posts, which operate as 
boundaries or limits in open fields, bounded 
and divided from each other, are considered as 
the tenements in common of each individual 
owner of land, because they are placed for the 
distinction of the lan<Js,-by whix:h each may 

• 

know his own free tenemei>t, and therefore, as 
they belong to all ^nd to no one in particular, 
they are denominated tenements in common. 

Some tenements were distinguished as sacred 
because they respected ecclesiastical property, 
and others secular pr human; and these, as 
was before mentioned, were proper or common, 
and free and pure. Some tenements were held 
to be public and universal, conunon to all, and 



(1) Bnct cap. 8. 
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not belonging to any private individual, such 
were all receptacles for public diversion and 
other public places, the king's ways, and -the 
shores of the sea for all persons to ha\-e access 
and recess to and from the water (1). 

All tenements were transferrable from one to 
another except the res sacrts or sacred things 
which could not be made the free tenement of 
any 'one, nor could be recovered as liherum 
teiietnentum (3). 

. A free tenement did not consist merely in 
lands and immoveable things, but a man might 
hove a free tenement in personal things and 
moveable chattels, in gold, silver, com, wine, 
oil, &c,, and any thing which might be weighed, 
numbered, or measured (3). 

It seems, however, that where free tenement 
respected land, that it could not be created out 
of a term for years, although the interest therein 
should be during a man's owa life, nor where a 
man's estate was doubtful or precarious (4); and 
a gift toa man for the life of the grantdr, although 
the heirs of the grantee were mentioned in the 
gift, y£t the grantee had not Jiberum tenemen- 



(t> See Brad. cap. 38. 

(e) ibid. 

(3) Ibid, wet. 2- Co. Litr.6a. 

(1) Ibid, cap.Sl. 23. riet. Sllfc cap. !!.». 6. 
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tum^ but only a mere possession for a certain 
"term(l)- 

A b6ndman could npt have liber am ienemen^r 
. tum^ because whatever he possessed ox acquired 
became his lord's property (S')^ 

A fishery^ whether occupied by itself solelif 
or in common \yitb. others might be a fre^ tene- 
ment (3).' 

Tha foregqtn|f abstracted dissertation on the 
ancient constitiition of free tenement^ may suf- 
fice to enable the reader to form a general idea 
of the epithet in regaird to its original accepta* 
tion, and will, when contrasted with its modern 
signification, serve materially to lessen the: 
weight of the authority insisted upon as to the 
plea liheruni tenenientum suum^ by discovering 
that liberum tefiementum is not always men- 
tioned as referring to the soil, for it will shew 
the difference between the ancient obsolete ap- 
plication of th^t epithet, and the present signifi- 
cation thereof, which, according to .the literal 
translation, is a freehold, and which has been for 
a long time the (exclusive and appropriate term 
to distinguish the rnost eminent iqnure in law; 
and the niodibrns having long neglected to exr 
tend the expression to inferior rights and ser*" 



'i ■ ■» 



(I) Flel.ibid. 

(?) . Flet. ib. Bract, ib. cap. 21. 

(y^ Bract, ib. cap! 58. 
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vices, Inakerit applics^le only to one of the'an- 
x^ient general definitions, which is now solely 
and universally adopted, that a freehold is that 
which anj*" one holds to himsolf and his heirs in 
yfee and inheritance, or in fee^only to him and his 
heirs, or for the term of his own life. " Scien- 
jduni quod lifyerum tenetnentum^ id est quod quis 
tenet sibi et haredibus suisinfeodo, et hareditate^ 
fiel infeodo tantMrn., sibi et /laredibus suisjVel ad 
vitam tofntuni' (1)* 

The doctrine advanced by Loird Coke, in re- 
gard to the soil pot passing, by a grant of sepa- 

r 

Talis piscaria^ or aqua sua^ appears to be sup- 
|>orted by a very particular case. For the 
crown having the jus proprietatis of the river 
Thames, zBjlumen regale % virtue of its pre- 
rogative, granted a part of the river to the citi-. 
^cns of London by charter, notwithstanding 
wliich, it was acknowledged that the ground 
and soil of the riyer ^d not pass, in conse- 
quence of which the ^crown granted the soil 
of , the river to the city by a subsequen-t 
charter (2). 

A few cursory ^observations relative to the 
jurisdiction, right of fishing, and the soil in 
the Thames, though somewhat digressing fi'om 






■4*«BiH*Mw*«P«^i«Hw«Miki«MMNan^^a«a^M* 



(1) Bract 4. lib. cap. ?8. 
(3) Day. 56. 1^. 
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the original subject, mayy nevertheless^ perhaps 
be considered as not altogether irrelevant to it ; 
inasmuch as it will afford an opportunity of in- 
volving such considerations, as could not regu- 
' larly be introduced in another place. 

The jurisdiction of the river Thames, extends 
frona Staines in the county of Middlesex, to 
the mouth of the river, which the citizens of 
London claim exclvsively by virtije of a grant 
from the crown, made in the reign of Henry the 
seventh (1). Now it is manifest that the king 
by the common Faw, had a right to the soil of 
the river, as high as the tide flowed, which ac- 
cording to Stow, is 70 miles within main land ; 
and therefore, he might with propriety, grant 
the soil of the river to the city, according to 
the extent of the ebbing and flowing of the 
water, which originally at high tides, might 
extend as high as Staines.^ But whether the 
king could also grant them, an exclusive ti^t oi 
fishing in the river, as well as the propriety of 
the soil, or as inseparable from it, seems doubt- 
ful and incompatible with the general law on 
this point We should therefore rather recon- 
cile this inconsistency by considering the right 
of the city of London, to the river and its pis- 



(1) 4 Hen. 7. Mailland IXist. Lond. 1 Vol. p. 61. 
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carial privifeges, as established not by charter, \ 
or derivation from the crown, but by immemo-^ 
rial custom and . us£^e ; and this conclusion is 
not derogatory to reason, for it is stated in an 
ancierft book, called Dunthorrie, that " civitas 
fundationis edificattonis et constructionist cama 
erat Thamesis^uvius" the river Thames was the 
cause of the first founding, erecting, and build- 
ing of the city (1). 

Though doubts, as before rem^rked^ were en- 
tertained whether the soil of the Thames be- 
longed to the city, insomuch that the crown at . 
the special suit of the citizens, granted them 
the ground and soil of the river (2), yet the 
mayor, commonalty, and citizens, by many an- 
cient public charters, are entitled to the govern- 
ment and conservation of the river, in which 
by implication the soil of the river may be 
considered to be involved, so far however as it may 
be affeqted by the establishment or removal of 
wears, wharfs, or piles. But notwithstanding 
the sovereigns of England from time to time, 
granted and confirmed to the city, all such au- 
thority and jurisdiction as the crown could 
exercise, yet such power was always, coxisider-p 
ed as confined strictly within the limits of the 



(1) Mailland Hist. p. 53. 

(2) Slow. Surv. by Strype, 34. 53 Hca. 6. 
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efflux and reflux of thfj tide, thus (1) it wa^ 
granted that the mayor of London and his suc- 
cessors, having the conservation of the river 
Thames, from the bridge of Staines, to ,the water 
of Yendal and Medway, should have the like 
^conservation and authority in all the issues^ 
breaches, ereeks, and grounds overflown, as far 
as the water ebbeth and floweth (as touching 
the punij^hment fpr using unlawful nets ai^i 
engines in fishing), as he hath within the sai<^ 
,ri ver of Thames. Proyided the mayor of London 
hath not the conservation in the said brcachejs, 
creeks, &c. within ihe king's ground, or within 
the franchises of others. The like power is 
.granted by U Hen, 7, c. 15, to the mayor of 
London, in breaches, and in creeks, as in the 
river, so far as it ebbeth and floweth, except in 
the king's grounds, or in the liberties and fran- 
chises of Others (2) , It is worthy of observation^ 
that the power above stated to have been given 
to the mayor, relajtes only io the punishpient for 
u§ing unlawful nefs and engines injfyking, which 
evinces by implication, that others might fisl> 
with lawful nets, and that the exclusive right 
of fishing wa? not at that period vested in the 
mayor, nor intended to be conveyed, because 



mmJI>^*mmmmmt, 



(1) 4HlBn. 7. c, 15, andlS 

(8) Maitland Hl«t. Lond. 1 Vol p. 61. 
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no grant of the ?rown could transfer the ex- 
clusive right ; and it is also remarkable tha^t the 
act of 2 Hen. 6. c. 15, made respecting th^ 
fishery of the river Thames, contains an especial 
saving to every of the king's liege people, their 
right, title, and inherit ajace in thetr Jishings m 
the said water. 

The only charter which specifically grants to 
the city the soil of the river Thames, was made 
S6 October, ^5 Hen. 6, whereby the citizens 
have all soils, commons, purprestures, and im-f 
provements in all wastes, commons, streets, 
ways, and other places in the city and subui^ 
aforesnid, and in the water of Thames within 
the limits of the same city, together with the 
profits of the same purprestures and improve- 
pents, and that they might improve, and rent, 
and enjoy the rents of them, and their suc- 
cessors for ever. But the charters of Henry the 
sixth, being rendered void by act of parliament, 
Henry the seventh by charter, dated S3d July, 
in the 20th year of his reign, granted and con- 
firmed to the citizens of London, all messuages, 
houses, &c. shores, watercourses, gutters^ and 
easements, with their appurtenances, which 
then were, or at any time thenafter, h^d beejtj 
erected, built, taken, enclosed, obtained, in- 
creased, possessed, or enjoyed, by the said citi- 

aens, and their successors, or any other persoji 

<t ' ' 

pr persons wliatsoever, of, in, upon, or under. 
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I. 
all, or any void grounds, wastes, commons, 

streets, ways, and other common places, within ' [ 

the said city, and the liberties of the same, and 
in the river or water of Thames, or ports, banks, 
creeks, or shores of the same, within the liber- 
ties of the same city. 

Thus as to the rights of the river Thames, 
within the jurisdiction of the city of London, 
however unequivocal the citizens right of pro- 
perty to the soil may be, and how much soever 
it may be rendered subject to their judicial cog- 
nizance, yet evidently their claim of exclusive 
fishery, unless it is founded on immemorial 
usage, or on an express act of parliament, and 
not on charter, or grant, challenges a doubt, 
which only some very powerful authority can ob- 
viate or remove. ' 

From the circumstances before collected, 
we consider it justifiable to lay down this 
proposition, that upon a general view there 
are only, in fact, two sorts of fishery, free or 
common of Jishery^ and several fishery^ or fishery 
in gross^ though we admit that fisheries may 
acquire various provincial denominations, and 
be subject to peculiar and different restraints, 
according to the locality of their situation and 
the usage of the neighbourhood. Thus, for in- 
stance, it ha3 been judicially held (1) in the 

(1) 1 Mo<i. 105. 95 Car. 2. Mich. . . 
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King's Bench, that in the Severn there are par^ 
ticular restraints, but the soil doth belong to 
the lords on either side; aiid a special sort of 
fishing belongs to them likewise, b\it the com- 
mon sort of fishing is common to all. 

A man may have a free fishery, both in a 
public and private stream; but with this dis- 
tinction, that in the latter his right must arise 
by grant, prescription, or usage, and. may be 
transferred from one person to another, whereas 
in the former, it is invested in him of common 
right, whether he exercises it or not, and it is 
not transferrable. It is a privilege attached to, 
and exerciseable by all the king*« subjects co?w- 
munejure, within the English seas, and in all 
navigable streams, and this right cannot be re- 
strained or counteracted by a grant of the crow^n 
to another subject, although such right prima 
facie may -be considered as lodged in the kfng. 
This doctrine was held and established by chi^ 
justice Holt, in the case of Warren v, Mat- 
thews, on a claim of soUmv pisca/riam ki the 
river Ex, by a grant from the crowji. 

And every one may fish in^thB sea of com- 
mon right, though it flows upon the soil at 
another (1). 



(1) Mod. Ca. 73. 6 Com. Dig. 65» 
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Thus in the Year Book, (1) it was held by 
Danby, and agreed by the court, that those 
Who were fishers in the sea, might jiistify their 
going* upon the land adjoining to the sea : for 
such fishery is for the common weal, and for 
the sustenance of all the realtn, and that it is the 
common law. And by Choke, if I have ground 
adjoining the sea, so that the sea ebbs a»d 
flows upon my Id^iid, every one may fish in 
the water that is flowing over my land, for then" 
it is parcel of the sea, and in the sea every man 
may fish of common right. 

A free fishery, and comliion of fislaery, ap- 
pearing to us i»as convertible terms, and syno- 
nimous with each other in regard to their pri^ 
vilegeg, we shall in support of this supposition 
investigate the original acceptation, extent, and* 
nature of the word *' common." 

Thus common is derived by some fromi' 
j^oiVQtf, which agreeable to the Grecian ety- 
mology is communico cum aliquo. By others 
it is derived from communis^ as compounded of 
con^ together, and mtenais, a gift or office, but ac* 
cording to Braofton and Fleta (2), the earliest of 
jGiur Isw :writers, common in legal acceptation ii 



(1) Mich. 8Ede4.p. so. 

(3; Bract. 4 lib. cap; 38. Flet. 4 li 



lib. csp. 19. 
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derived frpm amiwmniai a word compounded of 
una and cum^ and we think implies, according 
(o it$ literal interpretation, not only a right or 
service exercised tc^ether with others (1), but 
such an intercourse as may be freely ei\joyed; 
and the strongest circumstance to justify this 
presumption is, that common, e. g. common of 
.fishery, might be a free tenement, the nature of 
which we have before explained. It appears to 
be ah old legal term of designation signifying a 
freedom 6f partaking some benefit with others, 
thus, for instance, common of pasture is a free- 
dom to depasture cattle co-extensively with 
Otbers, and to receive a benefit which ia not de- 
igned by separate quantity, extent, or individual 
limitation (S). 

. AU commons, of which there are various de- 
scriptions, are rights or services (3), as where 
one man gives to others a liberty to use or per- 
foffitt any thing in his own soil; but it seems al- 
liiQUgli the grantor Itas certainly a power to 
exercise the same privilege with them in com- 
itiOni ytt it does not fidl und^ the denomina- 
tion of right or service ^^ fuiai nemini servit suus 
Jtrndamj^roprmff'^ because no right or liberty can 



(1) Co. Littlfii^ 

CI) See Pttffeulorf; i 1%. tt^. 4. Sfftct i lil^; e. 7. c m ^ t 

(3) Brict. 4 lib. ap. 47. 
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be considered as belonging to a man severally 
and distinctly, in respect of land whereof he is 
the. exclusive owner. And so if one purchases 
the land in which he is entitled to have com- 
mon, such right ceases or becomes merged (1). 

Common in another's soil may be established 
by purchase, by vicinity, by grant, by consent 
of parties, and it may be established without 
any specific constitution or grant, but by long, 
uninterrupted, and peaceable usage and enjoy- 
ment; and as it may be acquired by long usage 
and consent, so it niay be lost by disuse and 
negligence (2). 

Conimon considered as asocial privilege is not 
confined to pasture, fishery, turbary, &c. merely, 
though it is commonly used substantively, but 
it may be applied to the general class of rights, 
so often recited by Bracton and Fleta, namely, 
^^ Jura paseendi in /undo alimo^ fodiendi^ eundi, 
agendiy hauriendi, piscandi^ aqtumwe duceudi^ 
venandij et alia jura in/iniia*^ (1), and whether 
such commonable rights be mentioned sub- 
stantively, or participially, can make no material 
alteration as to their effect. 

Where common and public rights are. alluded . 
Co in the books, we consider them usually as 



(I) 1 Intt. St. Merton, cap. 4. f Com. Dig. 80. 

ft) Bi»€t 4 fib. c. SB. Flela, 1 lib. c 20. 

(3) Bnict. 4 lib, cap. 37. Fleta, 4 lib. cap. 19. i. 9. 
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having the same meaning, and implying free- 
dom. The civilians frequently blend them to- 
gether, though they profess a distinction between 
public, common, and private things (1) ; this is 
apparent by this passage amongst many others 
which might be adduced : " AH- rivers and 
ports are public^ and therefore the right of 
JUhing in a port or in rivers is in commov!* 
(S) ; and besides, in the old annotation on 
the Pandects of Justinian, (in Bibliotheca 
Bodleiana) the word public is expressly de- 
fined commcn (puhlicunv id est commune J (3). 
Fleta, also, who transcribes copiously from the 
Imperial law, says, some things are common^ as 
the air, the sea, and sea^shore, and others are 
public^ as the right of fishing and using rivers 
and ports, ^' aliof communes smii, ut ai^^ nmre, et 
littus maris^ ali<B pubticm ut Jus piscandi, et ap^t 
plieandi Jhmmia et partus** (4). 

This public or common right of fishing 
lelates to public streams, and is contradistin* 
guishable from rights or services belonging to 
private property. 

Both Bracton and Fleta acknowledge a g^^ 



(1) 1 lib. Inst, tit 1. 8. 1. 

(2) S lib. Inst, tit 1 . i. S. adopted terbatim by Bract 1 Hb. cap. 
18. 8. 6. 

(4) FleU, 3 lib. Up, 1* i. 4. 

r 
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neral distinction between public and common 
. things; thus they call those things public which 
relate to the use of mankind only, and those 
common which respect all living aninials indis- 
criminately (1). And some writers make this^ 
distinction that things are comijion, which do 
of their own nature and original afford equal 
advantage to man and other animals, and they 
are therefore said to be common, because they 
are in common according to the natural use 
of them as air and water, but those things are 
said to be public which are only for the public 
ui^e and service of men^ For ihe word puhli- 
cumA^ derived from the word poptilus. « Hence 
if we consider the natural advantage which 
accrues from a thing, we say that such a thing 
is common ; but if we consider the use of it 
among men as it arises from industry, we call it 
a thing public if.it extends to pubjic use ; and 
and therefore a thing may be said to be common 
by nature, and public by use and industry (2), 
and again by a promiscuous intercourse and 
exercise of a public thing, the terms public and , 
common^ may become convertible as experience 
constantly shews. 
. On the strength of these various authorities, 



(1) Hract. 1 lib, cap. IS^ i . 6» FleU, S lib. cap, 3. t. 5. 

(d) AyliSb CItU Law, 877. TisoiM loft. Con. 8 Kb. tit. l.f. 
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it must appear plain and unquestionable that 
libera piscOiVia and comniunia piscaria are the 
sam*e, and are mentioned in. the old authors in- 
discriminately,* without signifying any. essential 
diflFerence. Thus all tlie Judges of the King's 
Bench in the case of Carter and Murcot (1), 
were of this opinion. In this case it was declared 
that the fishery in navigable streams is common j 
it is prima facie in the king, and is public. 
Judge Eyre, in the case of Smith v, Kemp, en- 
tertained the like opinion ; and in Modern Re- 
ports it was held, that in the sea the fishery is 
common to all, that on action brought it is a good 
plea " That the place is an arm of the sea, in 
which every subject of the king hath, and ought 
to hoy e free j^shert/" - And this authority suffi- 
ciently co^rroborates the former observations, 
and is alone enough to convince that a free 
fishery never can imply exclusion^ since that 
public privilege is admitted to be vested, in dif- 
fferent persons under one general right, and is 
capable of being pleaded by every individual, 
which could not be done if it were exclusive. 

Again, . in the case of Sejrmour v. Lord 
Courtenay (2), it was held . that where one 
hath a co-extensive right of fishmg with ano- 
ther (which, by legal construction implies a 



(1) Pottet, page 70. 
(9) 5 Bait. 8816. 
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common of fishery^ it is ?i free fishery^ which is* 
sufficient to shew that they are alike. . 

In regard to liberties or things mentioned as 
common, where they relate to or are exercised 
by a comrtiunity, that expression applies to the 
individual use of every person comprising that 
community, and therefore^ common use and 
public use are, in this respect, the same (1). 

It is to be observed, however, that although 
a publie right, namely, the right of fishing in a 
public water, may be common, yet it does not 
hold e converse that a right exercis^able in com- 
mon in a private river is public, because in the 
one case it is unrestrainable and universal, in 
the other case it may extend only to a few indi- 
viduals. 

Hitherto we have confined our attention 
principally to the rights of fishing in private 
waters, we shall now take notice of the right of 
Wishing in the sea, and in such streams as are 
accounted navigable* 

The subject hath in navigable. stUesLms an in- 
terest of common right, which cannot be 
abjidged, diminished^ or counteracted, even by 
a royal grant (2). 

But though an exclusive right of fishing in 
the sea and navagable streams cannot be esta^ 

(1) SeeHeinecciasy SS5. 

(S) Warden y. Matthewi> ante; p. 61. 
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blished by a grant, on the principle that the ori- 
-ginal right belonged exclusively to the crown, 
yet we find many instances of such a right being 
established by prescription^ for prescription doeis 
not necessarily imply a previous grant or char- 
ter, except in cases of franchise* Prescriptim 
is so called from prescribe^ importing the same, 
-as to prefix, limit, and appoint, because the 
laws prefix, limit, and appoint a certain time 
within which the owner or proprietor of a thing 
or other person having an interest, ought to 
jexercisehis ownership and claim title; and the 
legal attribute of prescription is, that it makes 
that which belonged to another belong to me, 
if I have been in possession thereof bond Jide 
by a just title, without opposition, for a certain 
period, prescribed or limited by law (1). 

We shall now state several cases whereby it 
is settled, that an exclusive right of fishing in 
navigable streams may be established by pre- 
scription, notwithstanding the general common, 
right. 

In the Liber Intrationum, fo. 139, there is 
the form of prescribing for a several fishery, and 
also the soil in aqtui nuiritima as belonging to a 
messuage, &c. upon the sea shore. 



(1) Ajliffe C. I. 3?G. Flo\F«l. Case of niinei. 
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In Modern Reports (1) it is said, thjit where a 
river ebbs and flows, and is an arm of the sea, 
there the fishing is common to all, and he who 
claims a privilege to himself must prove it, for 
if trespass is brought for fishing there, the 4e- 
fendant may justify that the place is Brachium 
maris in quo unusquisque subditus domini regis' 
hahet et Iiabere debet liberam piscariUm (3), 
which demonstrates that he could only claim it 
by prescription. 

And again, in a late case (3) in the King's 
Bench, aigued before Lord Mansfield, where 
the question of exclusive fishery came before 
the court, his Lordship held the rules of law to 
h^ uniform, that in rivers not navigable^ the pro- 
prietors of the land have the right of fishing on 
their respective sides, and it generally extends 
ad Jilum medium aqiut; but in navigable rivers 
the proprietors of the land on each side have 
not such right, the fishery is common^ it is 
prima fade in the king, and is public. If one 
claims an exclusive right he must shew it, and 
if he can shew it by prescription, he may then 
exercise it exclusively, though the presump- 
tion is against him unless he can prove the pre- 



* 
\ 



(t) 1 Mod. 105. 

(9) See 2 Roll. Abr. 958. 

(3) Carter y. Murcot, i Burr. 2162. 
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scriptive right. For such a right shall not be 
presumed, but the contT3xy prima facie ; but it 
is capable of being proved. It is therefore con- 
sistent with all the cases, that he may have an 
exclusive privilege of fishing, although it be in 
an arm of the sea. In this the other two Justices 
concurred, Mr. Justice Yates observing, that 
such navigable rivers might be appropriated by 
prescription. 

Notwithstanding these authorities, soine cases 
may be produced which appear to contradict or 
deny the general common right. 

In the case of the royal fishery of the 
Banne (1), all navigable streams are considered 
as .the exclusive property of the crown, and the 
fisheries therein, as royal fisheries exclusively 
belonging to the king. 

And Mr. Serjeant Caliis (9) conceives that the 
king is intitled to the sea in property, posses- 
sion, and profit, tarn in aq-ua^ qtmni in solo^ in 
xigl^t of his crown; and that the subject can 
only claim a free fishery, or any personal profit 
by custom and prescription (3). 

In the argument in the case of mines, in 
Plowden's Reports, it was affirmed, that the 



(1) Dar. 55. 

(S) Law of Sewers, p. 44. | 

(S) Ibid, 48, J ' i 

{ 
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king, or any other by his command, may^break 
a fish-pond which is another's freehold, and take 
the fish for his provision by force of his preroga* 
tiye, and an ancient case in P. 7 H. 3. in at- 
tachment for waste against tenant in dower 
v/as cited. . ' 

In consequence of these authorities, instead 
of this rule of law being uniform and consistent 
with all the cases, that one may have an exclu- 
sive privilege of fishing in an arm of the sea, ac- 
cording to the observation of Lord Mansfield, it 
is apparently contradictory ; and therefore, as 
we admit his Lordship's doctrine, and consider 
it indisputable and strictly compatible with that 
freedom which belongs to every English sub- 
ject, and which is co-eval with the prerogatives 
of the crown itself, we proceed to examine the 
original establishment of this essential branch of 
national liberty. 

In the first place, the cases declare that it is a 
privilege of common rights its origin therefore can- 
not be ascertained, for common rights according 
to Sir Edward Coke, is only another epithet for 
common law (1), and being jW commune it can- 
not be classed among the jura cor&n^ or prero- 
gatives of the crown. The common law of Eng- 



(1) 2 Inst, espoiit. on Mag. Chart, cap. 21. Bract. S lib. cap. 19. 
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land is known by the various appellations of 
right, common right, public right, and communia 
justicia. The Ffench call their municipal law 
droit, which signifies right. In the stat. of 
Westminster 9d, cap. 1. the common law is 
called CO wmon droit, and in Magna Charta it is 
t^XeA rectum (1). And, therefore, when it is 
Said that a matt has a thing of common right, 
it is always to be understood that he has it by 
the common law. And it is further held, that 
the eoiiimon law is called common right, be- 
cause it is the best and most common birth- 
right that the Subject hath for the safeguard and 
defence not only of goods, lands, and revenues^ 
but of his wife and children, his body, fame, 
and life also (2), An act of parliament made 
against common right, is void and impossible to 
be performed (3); for the law is reason and 
equity to do right to all, and to preserve men 
from wrong and mischief, and wijl never make 
construction against law, equity, and right (4), 
the rule being legis cofistructio nunqnamfacit hi- 
juriam. And herein, says Sir Edward Coke, 
the excellency of the common law is to be ob- 



ij * I I i« 1 1< I I ■ 
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(1) 2 Inst. 56. tit. Mag. Chart, cap., 29. 

(2) Wiugale's Maxims^p. 547, 2 Inst. 56. 

(3) Co. 118. Dr. Bonham's case. 
(4)' 24 £d. 3. 41. 
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served, " That the receding from the true insti- 
tution thereof introduceth many inconveniences, 
and the observation of it is always accompanied 
with peace and quiet, the, end and centre of all 
human laws'* (1). Admitting, therefore, thatthe 
king had the right of fishing vested jonmayacrie 
in him as. the head of the public, from whom all 
liberties in contemplation^ of law are p!^marily 
derived, yet he could have no legal tenure 
therein, except in the character of guardian or 
protector of the public or common rights, be- 
longing distinctly to each individual, constitut- 
ing collectively the public community. 

The following remarks may be oflFered as ob- 
jections to an exclusive right of fishing existing 
in a navigable river, by grant or charter from the 
crown. , 

That, Bracton and Fleta declaring the com- 
mon law, assert the right of fishing to be zpub^ 
lie riffht. 

That, if it is a public right, it must belong to 
every individual composing the public body. 

That, it is contradistinguished from the crown 
rights, because these affect the crown only, and 
are essential to the regal dignity, and were, pre- 
viously to the statute of Westminster the first 
annoj 3d Edw. 1. cdlledjura regia, jura regia 



(4) Epist. to 4 Rep« 
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eorofpa^ jura carofUB, and privilegia regis; but 
since that period were denominated/^racrog'a/iva 
regis (1), sacra patrimonia^ and dominica corona 
regis, neither of which coincide with^Wa com- 
-niunia or jura puhlica . 

That the earliest writers on the rights of the 
ctown, in regard to fishing in public waters, 
confine the regal right to, whales and sturgeons, 
. expressly mentioned also in that public ordi- 
nance, the Stat, de pnerogativa regis (3), as de- 
claratory of the common law, which would 
have been an unnecessary restriction had the 
royal right to fishes in general been exclusive. 

That the right of fishing cannot be univer- 
sally public and in common, if it is precarious 
or capable of any particular restraint by grant. 

That if the king could grant an exclusive 
«ght of fishing, there could be no free fishery 
in the subject, for that only is free fishing 
which may be freely and uninterruptedly en- 
joyed by a number of persons co-extensiyely 
with each* other (3). 

That public things which concern the com- 
mon utility of the country cannot be trans- 
ferred (4). 



(1) 2 Iiist. 363. Co. Lilt. cap. 1. s. I. 

(3) 1 7 Edw» 2. 

(3), Seymour t. Lord Courteaajy 5 Burr. 2816. 

(4) Bract. 2 lib. cap. 5. i. 7« 7 Co. 36 b. 9*. 
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.That an exclusive fishery may be considered 
as a purpresture, which Lord Coke says i^ 
generally when any common nuisance is done 
to the king aiid his people, endeavouring to 
make that private which ought to be pubr 
lie. (1) 

That the statute of Magna Charta protects 
all such rights, franchises, liberties, freedoms;^ 
and free customs, as belong to the subject by 
his free birth right, and this act preserves not 
only such rights as the subject had before the 
making of it, but those which he ought tp 
have. (2) 

That the common law hath so . admeasured 
the prerogatives of the king, that he cannot 
take, nor prejudice the inheritance of any, (3) 
and consequently cannot by virtue of his pre- 
rogative abridge or prejudice the public right 
of fishing. 

Lastly, that the public right of fishing be- 
longing to all the king's liege subjects, is ex- 
pressly recognized an^ admitted by a public act 
of parliament (4), and if the crown could 



(1) 2 last. 272. 38. See also OlaoTille, lib. 9. cap. 11. Bract. 
4 lib. cap. 16. ». 8. 

(2( 2 Inst. 77. See also Stat, de Talleagio, 54 Hd. 1. ca|». 4* 
Mirror of Jastices, 311. 
[ (3) 2 Inst. 56.6 Com. Dig. 36* Ploird. R«p. Waiiaa t. Berkeley. 

(4) 8 Hen. 6. cap. IS. 

■9''' 
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grant an exclusive right of fishing, the common 
right of the subject could only be considered 
as a permissive privilege, not an inherent inde- • 
feasible right belonging to him as a liege sub- 
ject (1), 

In addition to these remarks we may observe, 
that the old cases do not specifically set forth 
an exclusive right so derogatory to the general 
liberty of the subject ; and if the rule is- not 
unequivocally demonstrated by some positive 
adjudication of the ancient courts of law, the 
importance of the general immunity ought to 
prevent its being established upon presumptive 
reasoning. And if the ^rown could grant such 
an exclusive right, it might extend oyer a 
whole district of the fMndum maris as well as 
over any lesser space* 

The Liber Intrationum (2), indicates the pos- 
sibility of an exclusive fishery as well as. right 
to the soil in aqua maritima being established 
by prei^cription, but it does not in any place 
allude to any prior investiture of the original 
right in the crown or derive from it. 
' The principal q^uestton in the case of the 
royal fishery of the Bai^ne, arises on a fishery. 



rt 



(1) Vide all the public acU for preienration of fish and game 
(«) Fo. 139. 
(3) n>id. 
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which though in a niavigable stream appears by 
the report to be stated as the ancient private in- 
heritance of the crown, evidenced by- the pipe 
rolls and surveys, and does not imply the 
existence of a general exclusive right in the 
croWn. 

In this case navigable streams are said to be 
denominated royal fisheries, because they are 
Jlumina regalia^ but this is a conclusion, that 
is not fairly deducible from the premises, for 
it has been heretofore explained on a more 
satisfactory foundation th^t Jluniina regalia is 
a term applicable to their public use, as being 
the king's highways or passages, and not as 
being royal property; A highway is called in 
the old books le haut chemin le roy^ yet it 
was adjudged by the whole court that all profit 
arising therefrom, and trees growing thereon, 
belonged to ^ the lord of the place (1). And 
again, that e^very one has an interest in the 
king's highway (2). 

Callis considering the king as intitled to 
the teal and personal profit of the sea, appears 
to be governed by the admiral's charter, and 
neither lie nor Davies seems to be attentive to 
the original declaratipa on which we found our 



(1) Eitst 2 Ed. 4, p. 21. Hil. 27 H. C. p. 5. 

(2) Eaft. lOEd. 4.p. 19. 
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own opinion, that the right of fishing in public 
streams is in common, though the rule itself 
is cited in the case reported by the latter 
writer,. 

The utmost that is deducible from the old 
cases is, that a subject might have tbe^ fran- 
chise of incrementa maritima in an arm of the 
sea by prescription, or by grant from the crown, 
but it is not inferrible from hence, that the 
grantee should enjoy an exclusive right to the 
maritima aqtui^ though he would certainly be 
entitled to hold relicted land, &c. exclusively, 
so far however as it did not interfere with 
public fishing. The discordance in these cases 
it is apprehended results from . an inattention 
to the two distinct rights of proj)riety in the 
sea, the fishery of the sea, which we contend 
to be inseparably attached to every subject of 
common right, being included under one head, 
and the government, protection, and jurisdic- 
^tion on the water, together with the right to 
the soil belonging to the crown also of com- 
mon right, being included under another. 

If other conclusions must necessarily be 
deduced from the general premises, the legal 
position that a subject may. fish in an arm of 
the sea, and in navigable streams of common « 
right, must be a mistake, and all the cases 
which assert that doctrine ^inevitably erro- 
neous. 



. i 
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For how can n navigable stream be public, or 
how can the sub^ject enjoy an universal com* 
mon right of fishing if it is capable of being ap- 
propriated exclusively by others? On the 
contrary, the latter doctrine is more satisfac- 
tory, that there may be a several. or exclusive 
fishery in an arm of the sea, or i^ a navigable 
stream established by immemorial usage, which 
usage is a sufficient authority, although it be 
contrary to the general law, for by Bracton 
^^ longievi tempons usus et conswiudinis vicent 
legis obiinety et non est vilis authoritas" (i) ; but 
then it must have all the essential attributes of 
a custom, that is, it must be immemorial, rca* 
sonable, invariable, and uninteirupted. 

In addition to this, much historical evidence 
might be collected in proof of the inviolability 
of the subject's right of fishing, and of the unir 
form circumspection with which such right has 
ever been preserved. 

Tribute could not be imposed on fishermen 
without consent of parliament.^ 

Nor could licence be given to the subjects of 
foreign powers to fish 09 our shores if they in- 
terrupted Qur own fishermen. 

And the proclamation, issued by King Jan^es 
the first on the 6tb May, 1609, is i i:o»§lusiv? 

{i; Bract Ub< 1. cap, 3. i. d« 
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and incontrovertible acknowledgment to all na- 
tions of the free right of fishing of the British 
subject. 

This proclamation, prohibiting foreigners 
from fishing on th^ coast, was published in con* 
sequence of the D utch having asserted, and at- ; 
tempted to exercise, an equal right and property 
with the English to the fishing of the sea. It ^ 
was thus expressed (1) : 

" James, by the Grace of God, King, &c. To 
all and singular persons to whom it may 
appertain, greieting. Although we do suffi- 
ciently know by our experience in the 
office of regal dignity, (in whiqh, by the 
favour of Almighty God, we have been 
placed and exercised these many years), as 
also by the observation which we have 
made of other Christian princes exemplary 
actions, how far the. absoluteness of sove- 
reign ^ power extendeth itself, and that in 
. regard thereof, We need not yield account 
to any person under God for any action of 
ours, which is lawfully grounded upon that 
just prerogative ; yet such hath ever been^ 
and shall be our care and desire to give ' 
satisfaction to our neighbour princes and 



(1) fierUoy Nayal Hbtorji 44f . 

a 
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friends in any action which may have the 
least relation to their subjects and estates;^ 
that We have thought good (by way of 
friendly premonition) to declare unto tbem 
and to whomsoever it may appertain*, a» 
followeth : 
'* Whereas, We have been contented since 
our coming to the crown to tolerate an in- 
different and promiscuous kind of Hberty 
to all our friends whatsoever, to fish within 
our streams, and upon any of our coasts of 
England, Ireland, and other adjacent 
islands^ so far forth as the permission or 
use thereof might not redound to the im- 
peachment of our prerogative royal, nor to 
the hurt and damage of our loving subjects, 
whose preservation and flourishing estatie 
We hold ourselves principally bound to ad- 
vance before all worldly respects; so, 
finding that our continuance therein, hatb 
not only given occasion of over, great en-' 
croachments upon our regalities, or rather 
questioning of our right, but hath been a 
means of daily wrongs to our own people 
that exercise the trade of fishing, as (either 
by the multitude of strangers which do pre- 
occupy those places, or by the injurieswhicb 
they receive most commonly at their hands)^ 
our subjects are constrained to abandon 
their fishing, or, at least, are become so 



discouraged in the saiiLe 8l§ they hold it 
better for theiA to betake themselves to 
soiAe oth^i* course of living, whereby, not 
only divers of otir coast towns are much de- 
cayed, but the nuniber of marinets daily 
diminished, which is a matter of great con- 
sequence to our estate, consideting how 
much the strength thereof consisteth in 
the pother of shipping and Use of haiv)ga- 
tion. We havfe thouglvt it how both just 
and necessary (in rest)ect that we are now, 
by God's fslvdtlr, lineally and lawfully 
possessed, as w^ll of the islands of Ghreat 
Britain ^s of Ireland, aiid the re&t of the 
isles adjacent,) to bethink oui'seivies of 
good and lawful tneati^ to prevent those in- 
conven-iences, and itidny others depending 
upon th6 same. Ifi consideration whereof, 
as We ^i*e deSifou^ that the world may 
take notice th^t We haVe no intention to 
deny our neighbours and allies, those fruits 
and benefits 6f peace and friendship which 
fnay be justly ejtpected at our hands iti' 
holtlof and reason, or are afforded by other 
princes mutujifly, iii <he point of commerce 
and exchange of those things which may 
not prbve ptejudicial to them ; so, because 
s6tne Such Convenient order Aay be takeft 
ih this ta«tet as tiiay sufficiently provide 
fot their iW]^6rf^t considdrfatloAi iprtiith 

G 2 
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do depend thereupon, We have resolved, 
first, to give notice to all the world, that 
opr express pleasure is, That from the be- 
ginning of the month of August next 
coming, no person of what nature or quality 
soever, being not our ndtural born subject, 
be permitted to fish upon any of our coasts 
and seas of Great Britain, Ireland, and the 
rest of the isles adjacent, where most 
usually heretofore any fishing hath been, 
until they have orderly demanded and ob- 
tained licenses from us, or such our com- 

. missioners as we have authorized in that 
behalf, viz. at London, for our realms of 
England and Ireland, and at Edinborougb 
for our realm of Scotland ; which licenses 
our intention is, shall be yearly demanded 

• for so many vessels and ships, and the ton- 
nfige thereof as shall intend' to fish for th^t 
whole year or any part thereof upon any 
of our coasts and seas as aforesaid, upon 
pain of such chastisement as shall be fit to 
be inflicted upon such wilful offenders. 

" Given at our Palace a(^ West- 
minster, &c/* 

As to the soil ov fundum niaris^ it conies 
under a very different consideration. It may 
be claimed either by charter or prescription, 
for every prescription respecting a franchise 
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generally supposes a grant, which in* this in- 
stance could only be made by the king, yet it 
-is to be observed that the soil can only be ap- 
propriated stib modOf for, according to Lord 
Hale, though the dominion either of franchise 
or propriety be lodged by prescription or char- 
ter in a subject, yet it is chai*ged or affected 
with that jus publicum that belongs to all 
men (1). 

The nature of a several Jtshery^ and the ques- 
tion -whether ou^Tter^/itp o/'«oi7 is essential to it, 
will now become the subject of investigation. 

Several^ by the import of the word signi£es 
exclusive (S). It is called several to dis.tinguish 
it from/r^e, and ^^free implies eomman, so seve- 
ral implies exclusion. A several fishery cannot, 
aB we have mentioned, be established in an arm 
of the sea, or in a navigable river, unless it is by 
immemorial usage. 

The right or Kberty of several fishery, is not, 
necessarily^ inseparable from ownership of soil. 
All rights of fishing being in their nature ser- 
vices, none of them, as^uch, could be imposed 
on an estate to be exercised by its owner, be- 
cause servitutes cofisistunt in alieno et non in 
propria, and no one could preclude the owner 



(I) Hale de Portibut. Seenlso Craig, lib. 9. dieg. 8. f. 5. 2 Inst. 
Mag. Cb. cap. 16. 
(9) Bil. U U. 6. p. S. by Fortescae. 
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from the free exercise of dpmiiiion on his soil, 
therefore the distinguishing such acts of owner- 
ship as fishing, hunting, depasturing, or such 
qther predial exercises, , by the appellatives of 
jm piscctndi^jw venan4h Jus pasvendh in aman^a 
own soil, is irregular ancl superfluous, though 
auch terms appear to he occasiop^lly adopted, 
N^r does ownership of soil, allied with apy pri- 
vilege of fishing, render it severaL A several 
fishery is ap e?: elusive pr^ial right so lopg as it 
remains united to the estate, but it is still 
exclusive when it is sepapited frona the estate, 
g^pd changed into a Service, as it always is when 
the soil and fishery are vesjted in different per* 
sons, IJenee, we do not find that the ways or 
passage$i over a man's own land ar^ called his 
rightst ^woy, or the eommQnage or depasturing 
of thelofd of the manor hu right ^f camrnQn^ 
because these are essentially embraced or in- 
volved in the general freedom of the soil, and 
do not acquire these separate characteristic de* 
non^in^tions till they are estabUshed for the 
sieparate use and convenienqe qf another (1). 
They then become properly righta or services, 
which again merge and are extinguished by 
their union with the principal from which they 
issue. Thus a right of way, or right of com* 
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(ly Hract. 4 lib. cap. 38. 
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mon, ceases when the owner, thereof purchases 
or becomes -entitled to the owneirship of the 
soil(l). 

Property is a right, power, or faculty, where* 
by any thing becomes a man's in such a man* 
fier, that he may alienate and dispose of the 
same according to his own will and pleasur(e^ 
unless he be prohibited by some law, covenant, 
or agreement ; and therefore a man possessed of 
land, has the perception of all rights, privileges, 
.and profits therein, and may receive and ex^r- 
cise them without controul: for he who re* 
ceives the pjrofits from an estate whereof he is 
the owner, cannot be said to receive them juf^, 
servituiisj but it must \pd jute jdominii^ viz. by 
right of property (2). 

Agreeably to this reasoning, the exclusive 
liberty of fishing appertaining to a man who 
is owner of the soil, may be called predial 
or territorial ^fishery, instead of several fishery, 
3ince this more clearly ascertains its cha- 
racter. This being originally a profit or ad- 
vantage incidental to the soil, which the owner 
had always ,a power to appropriate exclu<* 
sively to hifliiself as being "on his land, for cuju^ 



(1) 3 C«m. JA%. 80. tit. Conunoia, 11 H. 4* Midi. pi. It. See 
-Plowd. Rep. Partridge V. StraDge. 

(9) Ajliffc C. L. 914. 
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e$t solunij ejtis est usque ad ccelum (1); and 
therefore, instead of the proposition being cor- 
rect, that this service of several fishery can only 
be in a man's own soil, it is observable, that it 
not only can exist or be created without owner- 
ship of soil, but actually upon the principles of 
ancient law becomes void by its connexion 
with such ownership. 

We proceed to shew that ownership of soil is 
not essentially necessary to the constitution of 
a several fishery, but may be distinct. Thus, 
originally at common law, the proprietors of 
estates bounded by private rivers, had the pre- 
dial fishing on th^ii: respective sides ad filum 
aqme^ or to that imaginary line which is sup- 
posed equally to divide the stream. This right, 
then, originally was an exclusive right inherent 
to the estate, Jwrc rfomiwM, But as by the com- 
mon law a man was empowered to depart with 
all, or any portion of his property to another; 
so, also, he could establish inferior services or 
privileges on his estate for the use of another. 
This transfer of property, delegation of right, or 
restriction of estate, could be effected with such 
endless variety, that Bracton and Fleta say 
they are infinite; and Bracton has taken great 
pains to exemplify and distinguish these pis*' 
csirial rights. He says that a fishery may b© 

■ ■■ ■' ■ " ■' ■ I' ■ ■ I ■ '" <■'' I I ii ^ !!'■' .. I ' .. j- l 

(1) Co. Liu 4, a, 
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called the free tenement of any person, whe- 
/ther used by itself, that is, in severalty, of in 
common with others in his own proper soil ; and 
therefore, when any one shall possess estates ad- 
joining to each side of the water, it shall be lawful 
for him to fish over the whole as in his own free 
tenement, withoutbeingliable to the interruption 
of any other person, " Item diet poterit liberum 
tenemmtum alicujtis perse vel in communi piscaria 
in fundo proprib ': ut si quis terram possideat prope^ 
ripam ex ntraque parte agiue per totum licebit ei 
piscari sicut in libera tenemento sua sine impedi- 
menta alicujus** (1). And if he shall possess an 
' estate only on one side of the water, it will be 
his oyn free tenement as far as the middle of • 
the stream, and it will be his own fishery and 
right of fishing without any other person, un- 
less peradventure it should so happen that he 
should impose or establish such a servitude in 
his own soil, either that another person might 
have the privilege of fishing with him' (2), and 
so it be in common between them, or that the 
other should, have the whole right of fishing, 
that is the exclusive right in himself. " Item 
si tantum ex altera parte prtsdia possideat prope 
ripam tenementum suum erit usque ad Jilum 
aqua:, et sua erit piscaria et jus piscafniisind alio, 
nisi forte ita sit quod servituiem imponat fundo 



.(]) Bract. 4 bb^ pap. 28. i. 4* 
(9) Flet. lib. 4. cap. 41. f.5. 
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su4> quodqms possit piscari cum eoj et iia in com-* 
muni^ vel qtiod alius per se ex toto** (1). 

From this authority we may infer that the 
propriety in private rivers may be subjected to 
every kind of restriction by convention and 
agreement (2). And it is ^re^able to natural 
reason that where a man has an absolute pro- 
perty in a private river, which he necessarily 
must have, if he is owner of the estates qn each 
side, he should have the liberty of using it ac- 
cording to his inclination (3). Hence, he might 
grajot the soil aqua cooperta to one for the purpose 
of erecting a wear or mill, reserving the right 
to fish and take water. To another he might 
grant the entire predial right of fishing on his 
estate, reserving the soil, which would give the 
grantee an exclusive or several fishing without 
ownership of soil, and by the imposition of this 
service, the predial owner would be excluded 
from fishing (4). Or he might grant a privilege 
to fish to several persons, and then they would 
have a free fishery with him, and his ownership 
of soil wo\ild not coijtroul tl>eir right. Or he 
might grant the soil to one of them having such 
free fishery in conamon with others^ and yet by 



ill ■ 



(1) BracL 4 lib. cap. 28. . 

(^) Braict. S lib. cap. 19. s. 4. 

(S) See Micb.. 46 E. S. pi- 21. 

<i) Bract. 4 lib. c . t8. See 18 h1 $. Mil. T» p. 3. 
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this mean? the fishery of the others w«>uld not 
be destroyed, though the former right of fishing 
of the grantee might be merged by such acqui- 
sition. So one having the absolute property on 
otm side of the river might grant a free fishing 
in his own water, to his neighbour on the op- 
posite side (1), by which means his neighbour 
would have his own predial fishing, and a free 
fishing in the same river, the one being a liberty 
originally coincident with his estate, and the 
other a right or service due fi^m another estate. 
Again f a man having one side of the stream 
might grant an ejcclusive right to fish to ano- 
ther, and his opposite neighbour might grant a 
freedom to fish to the same person ; and by this 
means, the grantee would have a free fishery 
and a several fishery in the same river within 
their respective limi}:s. 

To illustrate this matter still further, Brac- 
ton in treating of nuisances says, that if any one 
shall establish a fishery or a pool having lands 
on either side of the water, when his estate is 
free an every side, and owes no service to the 
neighbouring estate above or below it, although 
such a thing may be some damage to his neighs 
hour, yet it shall not be accounted injurious 
unless it afFedts the public utility (2). - 



'!'■'■ 



(1) Skinner's Rep. 677. 

(2) Bract, lib, 4, cap. 44. 
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And as these absolute or qualified interests 
were capable of being transferred (1) from pne 
to another, it is reasonable to conclude, that 
by this means the several species of fishery be^ 
came at first contradistinguished firom each 
other. 

These observations are further supported by 
more modern authority. For in the case of th6 
inhabitants of Ipswich and Browne (3), it was 
held that a river and all the profits in it might 
belpng to one person, and the soil and ferry to 
another. And in a subsequent case (3), it was 
held that the soil of the river Thames is in the 
king, and the lord mayor is conservator of the 
river, and it is common to all fishermen, an4 
therefore there is no such contradiction betwixt 
the soil being in one, and yet the river com*' 
mon for all fishers (4). 

In like manner other territorial rights may 
exist by grant and constitution. Thus a pre-^ 
scription for sole and several pasture at all 
times, so as to exclude the lord of the soil 
from feeding is good> although an entire exclu« 
sion'for all purposes from the soil is void, be- 
cause such prescription does not exclude the 



(1) Bract, libi. 4. cap. 4S. 44. 3 lib. cap. fi.s. 2, cap* 5. •• 7* 
(9) Saville Rep. temp. £Mz. 14. Caie 48* 

(3) 1 Mod^ 106. 25 Car. S. Micb. T. 

(4) See alflo Holt. Rep. 499. 
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lord of the profits, for he shall have mines, 
trees, and other things (1). And a service to 
exclude the lord of the soil from depasturing 
his own cattle maybe made by specific con* 
tract, according to Bracton, " Potest etian^ser- 
Vitus ita constitui in. propria ne liceat domino 
fundi pdscere in suoproprio'^ (2). 

But all these qualifications of interest in 
rivers must be regulated by the special agree- 
ment of the parti/es, for modus et conventio vin- 
cunt legem (3), the spirit of which axiom ap- 
pears to have been educed from the civil law, 
whereby a man might restrain himself by con- 
tract or agreement from fishing in the sea, 
notwithstanding it was considered as open and 
common to all. *^ Quamvi^ mari (quod natura 
omnibus patetj servitus imponi privata lege non 
potest^ quia tanien bona fides contractus legem 
servari venditionis exposcit persona possidentium^ 
atU in jus eorum succedentium per stipulationis 
vel venditionis legem obligantur** (4). " Although 
no particular restraint or service can T^e im- 
posed on the sea by any private law, because 
that by nature lies open to all, yet forasmuch 
as the godd faith of a contract requires that 



(1) Bac. Abr.691. 

(i) Bract. 4 lib. c. 37. See alfo 34 lib. Aii|S. p. 11« 

(3) Bract 9 lib. cap. 6. ti 1. 

(4) Jttit Pand* lib. 8. tit. 4. NCt. IS. 
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the law of transfer or dis|>o6ition should be 
observed, therefore persons agreeing to. any 
.particular act are bound by th^ law of con- 
tract." In the commentary on this passage 
this case is adduced. " Duo prdbdia habebam 
jtustta mare usuni vendo eo pacta apposito^ ui 
emptor non exerceai piscationeni circa fotitem 
retenti, QutBtitur an valeat servitus J £t de- 
citur quod non^ qtua mare non potest servitu 
debere, sed tamen jure pacti vel stiptdatione si 
zntercessit^ teneniur ' paciscentes observare ef 
talet pactum/^ " Suppose I had two estatte* 
near the sea, and I sell them on the express 
conSition that the purchaser shall not ejtercisc 
^ny fishing. The question is, whether siich a 
restraint is binding? And it ' is said that it is( 
not^ because the sea cannot be subject to 
private service, but yet in this case the parties 
agreeing are bound to observe the contract 
and it shall be- valid/' 

In consequence of the general opinion that 
ownership of soil was inseparable from a se- 
veral fishery, some persons possessing an ex- 
clusive fishery in private rivers, have errone- 
ously considered themselves intitJeti to the 
eyotts or small islands , sometimes arising in 
the stream, without having any right of pro^ 
perty to the adjoining banks ;. or having per- 
haps the right of property ©i* one side only, 
together with the figjhtx^f fishery throughout 
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the whole stream, have claimed the islands 
arising on the other side of the ^lum aquae. 
We shall attempt to prove the illegality of 
such a claim by an argument drawn ab tncan-- 
venienti. (1) 

•All private rivers, as we 'have before endea* 
voured to explain, are the property of the 
owners of thQ adjacent estates, and the owner- 
ship of soil extends to the iniddle of the 
stream, and therefore Sir William Blackst^ne 
observes, that where the whole soil of a river 
is the freehold of any one man, as it usually 
is whenever a several fishery is claimed, there 
it seems just that the eyots or small islands 
arising in any part of the river, shall be the 
property of him who owneth the piscary and 
the sail. (2) This doctrine* is as completely 
consistent and equitable, as the claim above 
alluded to, founded only on the mere owner* 
ship of several fishery, is inconsistent and 
mischievous. For if it were to be universally 
established as law, that a man claiming a se^^ 
veral fishery in a river, (unless he had the 
propriety of the estates on each side, or had a 
positive grant of the ftmiium aqtue) should be 
entitled to the eyots, islands or tantuli of sand, 
which in some streams are incessantly increas- 



■AM«MWw-«n^ito> 



O) See Co. Liu. 66, a« n. I. 
(3) 8Coin.S61. 



96 AQUATIC RIGHT3. [Fisheries. 

ing; he might in the course of fime, in conse- 
quence of such tumuli protruding themselves 
above the surface of the water near the shore, 
and continually enlarging, establish a distinct 
property in himself between the owners of 
the bank and the water, and eventually pre- 
clude them from access to the water, in pro- 
portion to the extent of such newly acquired 
soil. This is an injury and inconvenience 
wlych the owners of land near rivers must 
foresee, particularly in those parts of the coun- 
try, where the declension of the channel is 
steep and consequently the stream rapid. 
Every season must produce some alteration in 
the channel either on one i^ide or on the other, 
by alluvion or dereliction, and small islands 
must arise, or the shore increase by the e^agge-^ 
ration oILsand and earth which by cultivation 
are capable of producing osiers or rushes for 
useful purposes. That 9l jm propnetatis should 
be established on such ground distinct from 
the proprietors of the adjoining banks, upon the 
presumptios that it was once overflowed, and 
was a fishery, is no more reasonable or ju3t^ 
than that the same riglit should be clain^ on 
any other ground^ upon, th^ hypothesis that 
sguch was a fishery in the time of the deluge. 
A fishery is a privilege which must be insepa- 
rably connected with water, it mrist ever re- 
main separate firom the soil, and cannot he 

9 
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consiiiered otherwise than as a mere usufhic*- 
tuary power, which terminates when the 8ub«> 
jeot to which it relates is destroyed. The 
civihans defined an usufruct generally to be 
the right of using and enjoying without ditni* 
nution, the things which are the property of 
another; within which definition a right of 
fishing may be classed. But although an umi« 
fruct IS a right, and therefore inoorporeal, yetas 
it always appertains to a substance, it neees^ 
Barily follows, that if the substance perishes^ 
the usu^uct must cease (I). So when an' 
islaifd arises in a river, the water over that par« 
ticular space is displaced, and consequently the 
right of fishing destroyed ; and were it to fol- 
low that this island should belong to the 
grantee of a fishery, by parity of argument 
the whole soil of a river entirely relicted 
ought to become his property, instead of be- 
coming the property of the owners of the ad- 
joining lands. In analogy to the civil kw, 
which in this particular is most agreeable to 
reason, when the whole usufiruct of a thing is 
determined, it should revert to the property, m4 
from that instant of time the owner of the nude 
property should commence to have a full and 
entire power over the thing. Thus, by the 
Institutions, ^^ Cum aiUem Jinitui fuerk totu$ 

(1) Jatf. iBft. Slib.tit.l. 



98 AQUATIC BIGHX6. IFiaherteM. 

umsfmcttiSj revertitur scilicet ad proprietatenij ei 
ex eo tempore, nudUe proprietatis Dominus inci" 
pit plenum m re habere potestatem'* (0* 

Though Bracton and Fleta both take notice 
of usuiructs* yet in our statute laws there does 
not appear to be any mention of such usufructs 
as were among the Romans. An use in our 
law is in some respects co-extensive and con- 
similar with the usufructuary interest of the 
civilians; and by 37 Hen. 8. he who bath the 
use of land is deemed to have . the land itself* 
'But as to such, uses and rights of particuW 
property which were among the Rotnans^ 
though our statute laws have not treated 6f 
them expressly, yet they may be granted and 
acquired by special covenants dnd agreements : 
^ Ustis apud nos ague late extendilur atque usU'- 
fructfis apud autkores juris civilis, sed nan 
videa, cur, idem jus tarn de usu^ ut illi cum in' 
telligunt, qtmm de habitatione^ apud nos non 
teneat, quod oUm inter Romanos tenehaf* (3) • 

By the laws of France, the right of fishing 
was formerly vested exclusively in the prince, 
and the profits thereof were accounted the re- 
galia of the crown ; the grantees therefore of 



(1) Juft. iDft. 8 lib. tit. 4. feet. 4. 
.(8) Cowel* b. 1. Wood'f Imp. Law, 161. Harrit's Note cm 
Jiutinian, lib. ?. tit 5. f. 1. Vinniai latt. lib. S. tit. 1. fl. 9. 
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fisheries on the continent must be considered as 
possessing a franchise, for a franchise can only 



be derived from the crown, the king is the ori* 
ginal and commencement of all franchises, iand 
they have their beginning from him (1). In 
the same manner, according to our law, a sub- 
ject may by grant be entitled^to the franchise of 
having royal fish, and the propriety of the soil, iii 
navigable streams. But even admitting thai 
the fishing in the sea and public rivers, was, in 
analogy to the Gallic law, a royal franchise, 
and capable of exclusive appropriation by fi 
grantee, the right of fishing in private riveraf 
could not become the subject of a royal gnCnt ; 
for as the king's right only extended over arm^ 
of the sea and navigable streams, the right of 
fishery, if it were to be considered as a regat 
franchise, could only be exercised in the arms' 
of the sea, or in navigable streams, and not in^ 
private rivers, because the king could not grant 
a right which the common law did not vest ex- 
clusively in him. 

But, nevertheless, whatever opinions may be 
formed, or whatever arguments may be ad- 
vanced, in regard to a fishery in public streams 
being a royal franchise derivable firom the crown, 
and claimable exclusively by grant, charter, or 



(1) 9 Iiifl. ezpof. pf iheStat.de Quo Warranto 18 Ed. !• 
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pre^^iptian, tbey nmsC, w^ conceive, yield to 
^he ptaia aad lAControvertible fact adverted to 
by our earliest, as well as our modern writers, 
that ev^ry subject of ooiaiQon right may fish in 
the sea and in navigable rivers, unless restrained 
or prohilMted by the local usage of any particu- 
iar place. If it man is a nabiral bom subject, 
tboipgh bis parents be aliens, he becomes in- 
titled to the common privilege of a Subject. 

Besides the laws collected and explained by 
early wnters^ the original leges scripia of the 
ki^gdo^ the subsequent decisions of the 
jlldge^, tind the various ordinances of the l^s« 
^ve body, commencii^ <from, tile earliest 
paftpdti of oUr juridical histoty, expounded 
$K>Qi time to time, ^nd preserved in a regular 
^necession among th^ anlaaLft c^ the courts^ have 
90i wequivocally defined the prerogative of the 
«ibwn« tad the rights of the people, tiiat no 
ext-mction or alteration of such rights coul4 
happen unless, by the amthority of the parlia* 
ment. 

X^poB a calm an.d deliberate investigation of 
the early pinciptes of our system of jurispru^ 
dezice, this observation will naturally result 
from it, that the king canmot by any grant or 
charter including the soil or fishery, convey a 
several right to any individual to preclude ano- 
ther from the exertion of his general right of 
fijshing, and thoujgh Bome decisions may justify 
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"a con Wary opiiiioH, yet to a free and dispassioii^ 
. iile mind tliey must sippeiar to be el^tabiished 
upon an objectionable basis, and operating ^ 
abridge a liberty which is contemporary with 
our earliest legal institutions. And that such 
a private appropriation of fishery authorised by 
grant in a navigable river being incompatibte • 
with f he public rights cannot exist in law. 

It is however explained that custom may 
in some placeis vary the- law in regard to the 
existence of an exclusive appropriation of a 
public fishery, because persons within a parti- 
<iular district might consent to relinquish a 
general right for some particular advantage of a 
diflTerent, though, perhaps, of an equal or more 
extensively beneficial nature ; and therefore a 
several fishery might originally be established 
in a navigable stream or arm of the sea, by cua^ 
torn and usage, which having subsisted time 
immemorially obtains the force of law (1). 

A fishery i» subject to dower, that is, ft wo- 
man may be endowed of the third part of th^ 
profits, as the - third fidh or (ertium Jaetum 
reiU (S). It shouki seem, however, that dower 
does not properly arise fiK)m a fishery, unlesi 



(1 ) See Co. Litt 2 lib. e. 10. a.1 69, 1 70. Lib. Intrat 1S9. Flowd« 
Repu CaM ofMioet. 

(8) Bract. 8 lib. cap. 40. i. 3. Plow. ti9. 9 Bac. Abr. $^$. 
TitDowcr* Co.litt. 39 a. 
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it is attached to or connected with lands, of 
which the husband was seized ; for of a fishery 
disunited with ownership of soil, it is doubtful 
whether dower would arise, for it is con- 
nection with the freehold that gives the right, 
and not the mere profit of fishing, hence 
Bracton admits that dower cannot be received 
of fish that are in inclosures : and hence also 
it seems questionable whether dower could be 
claimed of a fishery in the sea or in a navigable 
river where there should be no ownership of 
soil. ^ 

Where a fishery belongs to coheirs, they 
shall have the second, third, or fourth fish, ac- 
cording to the number of the persons enti- 
tled (1). . 

Sometimes a distinction has been made in 
the original appellation of fishery, a fishery in 
a lake or pool being called j^i^cena, and a fishery 
in running water being denominated pisca^ 
ria{2) ; but this does not universally obtain, be- 
cause piscaria , might he in a pool (3), {in 
stagno)y a.nd piscina might be in a river. 

Fishponds and places where fish are kept 
are s(Hnetimes called vi varies (4), and trespass 
lies for fishing in them. 



I 
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(1) Flet. lib. 4. cap. 9. i . 24. Bract 2 lib. c. 34. •• 1. 
(8) Bract lib. 4. cap. 45* 

(3) lb. cap. 49. 

(4) SlnfU 671.199. 
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In™ei„,.a.ceweWete«nda«.he,y 
inehtioried as a free Jishing in '^grpss^ Which 
seems to be an irregular epithet to distinguish 
a right of fishing, unconnected with any 
messuage or estate (1), Thus in Roll's Abridg- 
ment it is stated that the priory of Christ- 
church was seized of the manor of Christ- 
churchy and of a freefishmg in gross, in the 
river of Avon in Christ-church, \rhich became 
the property of the crown at the dissolution of 
monasteries, and by the king's grant of all 
liberties, privileges, free warrens, freejishings^ ' 
&c. it was held that such free fishing passed 
to the grantee in the general words. Fran- 
chises, however, in two subsequent cases were 
held not to pass by general words (2). 

In one.case (3) it was moved that an eject- 
ment does not lie for a fishery ; a.nd on the 
ipoint the court was doubtful, but to avoid 
question the plaintiff released his damages, 
and so the question was not agitated. 

Where a fishery is rented with the soil, it 
is a tenement within the meaning of the sta- 
tute, of 9 and 10 William III. cap. 11. so as 
to entitle a person renting it to a settlement. 
And it seems a fishery without occupancy of 



(1) See 8 lib. An. pi. 4. 
(t) DftT. 17 a. uidft7b. 
(S) Cro. Jac. U^. 
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the soil, would have the same efiect(l). In 
the case wherein this pomt was determiaed ' 
Judge Ashurst laid it down as law, that a 
fishery is a tenement, that trespass will lie for 
an injury done to it, and that it may be reco* 
vered in ejectment. 

It is held that if a man justifies for using a 
piscary, he ought to shew the nature of it, 
that is, whether it be common, free or several. 
So whether or not it be appurtenant to a manor 
or messuage, &c. ; for it is an interest,, and 
not a mere liberty or easement, or a mere per* 
sonal thii^ ; for there is a difference betwixt 
an easement or liberty only, and an interest. 
An easement, as a way, &c. may be claimed 
without saying to what it appertains, but a com* 
mon, which is an interest, cannot (S). As to the 
distiactioii here taken between a. liberty and an 
interest, we do. not perceive a necessity to make 
any observation thereon; but it may be ob« 
served, that a fishery can only ia ordinafy cases 
be considered as appurtenant ta the estate, over 
part of which the stream flows, by which the 
fishery is constituted. And though the old 
Book of Entries supposes rights of fishery to be 
appurtenant to some estate, yet it is by no 



(1) Rex T. Old Alregford, 1 Term Rep. ^$8.' 
(S) Hudr. Rep. 407. 
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means necessary that every species 'of piscarial 
right should be annexed to such a principal ; it 
'may be totally disannexed, several, and inde- 
pendent. '' 

Nets in a several fishery may be distrained 
by thei owner for damage feasant (1). 

The legislative provisions for the preserva« 
tibn of the breed of fish, and for the pumsh- 
ment of offenders, are set forth in Dr. Bum's 
work under the head of Fish and Fisheries^ to 
which, and to the following statutes we refer 
the reader* 3 £d. L c. 20. 15 £d« 1. st. 1. 
c. 47. 13 R. 2. St. 1. c. 19. 17 R. 2. c. 9. 
S H. 6. c. 15: 1 EL c. 17. 6 EL c, 21. s. 2. 6. 

5 J. c. 12. s. 2* 22 and 23 C. 2.c. 25. s. 8, 9^ 
30 C. 2. c. 9. 4 and 6 W. c. 23. s. 5, 6. 4 
An. c, 21. 9 Ab. c. 96. I G. st. 2. e^ 18. s. 
14, 15. 17. 9 G. C. 33. S. 4. 28 G. 2. c. 14. 
8. 9. SO G. 2. c. 21. 33 G. 2. c. 27. s. 11. 

6 G. 3. c. 14. s. 1. 4. 26 G. 3. e. 41. s. i. c. 
81. s. 17r 19. 43. 52. 42 G. 3. c. 22. s. 4. 43 
G. 3. c. 6\. 45 G. 3. c. 33. 48 G. 3. c. 110. 
50 G. 3. c. 54. 



(1) Bac, Abr. 8 toI. S53. Cro. Gar. 3S8. 
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THE PROPRIETARY RIGHT OF THE SOIL IN 
THE SEA AND RIVERS CONSIDERED AND 
EXPLAINED* 



In the primeval era of the world, before the 
administration of civil laws, and the consequent 
establishment of civilization amongst mankind, 
the actions of men were regulated by their 
necessities, which gave them a right to acquire 
whatever was immediately conducive to their 
subsistence and preservation. The first exerted 
right, therefore, wa^ the right of occupancy, and 
the appropriation of land must obviously have 
been one of the first acts of ownership; for, as 
by natural law all things were common, every 
person might appropriate to himself wljatever 
territory he could first possess and occupy, and 
so long as men were few in number, no incon- 
venience could result from the exertion of this 
Unlimited privilege; because if any appropriated 
situation became unsatisfactory to the first posr 
sessor, he might at pleasure relinquish it and 
acquire another. 

But as the human mind is oftentimes attached 
to a particular district, and as the increase of 
population superinduced the necessity of indi- 
viduals gaining a permanent and protected esta- 
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blishment in acquired property, distinct tribes 
or families were compelled to promote a reci- 
procal association with each other, and to sub- 
mit to some systematic order of government 
for the mutual security of their persons and 
possessions against hostile agression ; and as this 
could not be accomplished without a general 
delegation of power to some chief or leader, 
mankind, by universal assent^ invested those 
persons with supreme executive authority, who 
were considered the most worthy of their con- 
fidence and submission. Thus kings became 
first appointed generally throughout the uni- 
verse: for in the early periods of the world 
ancient history informs us, that the government 
of countries and nations was in the hands of 
kings, who were advanced to regal dignity by 
their acknowledged and superior merit. The 
people were not then restrained by settled 
laws ; but the decisions of their princes were 
considered as laws (1). This was the origin of 
civil society. In succeeding ages laws be- 
came gradually established and enforced, to 
prevent the commission of crimes, and to 



(I) CiTii rights could then only commence to ezift» when 
cities 1>egaii to be built, magistrates to be created, aod laws to be 
writteD, ** eiviUB auiem jura tunc eue etgperunt, eum et eivUaies 
eondi, et m^lraiu» erairit 9i kia nriH, cniierMif rf— *Jttft. lait. 
lib. 9. tit. l.foct. II. 
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<^eck the infiuence of prii^ate oppression and 
injustice in. tke state; and^he irresistible im- 
pulse of ambition at the same time actuated 
princes to aspire after enlargement of dominion, 
and endeavour to gain it by purchase, con- 
qu^st) or usurpation: Hence the general pro- 
prietary right of newly possessed property 
became primarily vested in the king or superior 
ruler, who was considered as the paterfdmilias^ 
and ^ho made such distribution of it amongst 
bis people ds his inclination^ictated. 

On a similar principle, at an early period 
after the declension- of the Roman empire, a 
system became established in various parts of 
Europe, and was introduced into this kingdom, 
known by the name of the feudal polity, 
whereby the kiog or chief ruler was considered 
a9 having tl^e direct dominion over all landed 
property; arid all lands belonging to the subject 
were, in consequence, by a political fiction, sup- 
posed to beholden, mediately or immediately^ 
by grant oi* derivation from the crown. But, 
^thout entering minutely into an e^tamination 
of historical circumstances to prove by what 
means the direct dominion in the property of a 
state is considered as belonging to the king, 
It is rational to conceive, that as he is the head 
and supreme ruler of the commonwealth, ^iX 
civil rights ought iirst to lodge in him, and 
that he, as the representative df bis people, 
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f hould have the universal dominion and guar^ 
dianship over every part of his empire. The 
civil law admits this reasoning, as will be 
hereafter shewn ; and the common law of this 
country, borrowing fro^ that jurtsprudence^ 
acknowledges a general right to exi$t in the 
sovereign, but modifies its exercise as it pe«r 
${iects the riegtd prerogatives of the crown and 
the public rights of the subject. We shall, asi 
we proceed, attempt to explain this distinction, 

Codiformable to the arrangeinent of the nmt- 
ters to be discussed in the following pages, the 
i%ht ^ piK)perty in the siea claims the first 
cx>iUHdf ration ; and, in ftdducing our cases, it 
will be fiecesfiary thro.iighout this work to ^A-^ 
vert il^e^ueQtly to the civil law,^ as the fountatiir 
frpni which they derive theif doctriuie, and 
without whkh it is impossible to effect aa 
espkipiation of them. 

By^ the ccwaamoB law, the king hath the wve- 
reign domimoa over the sea adjoining the coasts^ 
andover the navigable rivers ; and hath also the 
Fight of property in the soil thereof (1), and i3: 
consequently entitled to dllmariiinm intnementa^ 
But the crown has not an exclusive right of 



(l)t Roll. Abr. 168. , 5 Co. 106. 10 Co. 141. SBac. Abr. 
p. 177. Dav.IUp. 56* Sid* 149. Douglas, 441. 5 Com. Bi;. 
108. a. 
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fishery, nor can it grant an exclusive right to 
another. It is entitled, exclusively, to royal 
fish only; namely, whales and sturgeons; arid 
in these it has a transferrable interest (1). The 
sea and navigable streams are public for all the 
king's subjects to fish indiscriminately, without 
interruption of common right (2). 

The land which lies between high water an4 
low water-mark, where the sea flows and re- 
flows in ordinary tides, belongs to the king of 
common right, whether it be in the sea, arm of 
the sea, or in a navigable river (3). 

Theright of property in the soil exclusivelyl)e- 
longs to, and is transferrable by the king; though 
this is also subject to thejus publicum of the sub- 
ject, where they interfere with each other (4). 
Thusitmay be parcel of amanor,and belon^tothe 
subject; this was resolved and adjudged, by all 
the barons in the exchequer, in a case between- 
the attorney general and Sir Samuel HoUe, Sir 
Richard BuUer, and Thomas Arundel (5), 

But it must be understood, that such soil is 
not susceptible of transfer till it becomes con- 
vertible or derelict (6). 



(1) Bracton, S lib. 120 ; 8 lib. 14. 

(2) S Bac. Abr. 498. 

(3) Dav. Rep. 56. 

(4) Hale de Portibus, Craig lib. 2. dicg. 8. f . 5. 

(5) 2 Roll. Abr. Prcrog. Ic Roy, 170. 5 Rep. 107. 

(6) fi Bac. Abr. 494. Til. Prerog. 
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The civilians in all periods refused to admit 
that the exclusive right of propriety in th^ sea 
could be vested in any individual human being; 
they could not imagine it capable of appropri- ' 
ation, and therefore held it to be universally 
common. Wherefore Grotius (1), who had in . 
view all the doctrines of preceding commenta- 
tors, says, ^^ Est enim tanta maris magnituda^ 
tU ad quemvis usum omnibus populis; suffidat 
ad aquam hauriendam ad piscatum ad naviga^ 
tianem. Est et; tIfUuralis ratio qiue ma/re con-^ 
sideratum ut diximus proprium vetat quia occU" 
patio nofiprocedit nisi in re terminata. 

And in Mare liherum^ ** Est igitur Mare in 
numero ear am qtuB incommercia non sunt^ hoe 
ist^ qtUB proprii juris Jieri non possunt. Unde 
sequitur loquamur nullani maris partem in ter^ 
ritorio populi alicujus posse censeri. Est autem 
lex ilia perpetua ut mare ant^nibus usu commune 
est.'' 

And Placentinus, quoted in the same book, 
says, '' Mare itu esse commune ut in nullius 
dominio Jit nisi solius D^i.'\ Fleta (2) and 
Selden (3) admit the same doctrine. 

The writers on the civil law not only main- 
tained that the sea was common, but that also 



(1) De Jure Belli acPacit, 2 lib. •. 5. 

(2) Lib. 3. t. 4. . t 
(S) Mare Clamain. 
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fhe sea shore, and every thing found there, 
pHrticipated of the same quality: '* QuatUsm 
naiurali jure 4^i>mmunia mmt onmitum qtuedam 
wiiversiiaikt qtUBdam nullius pleraque singnlonan 
^UB varii$ ex ctmm cuique atlqutrunimr. JEi 
qmidem wUurali jwre enmium communia smd 
zUa uer^ aqua pr^mns^ et marcj et per h^t 
liftora maris {I). ItemlapilU et gawmiB^ ei 
€miera qua; in tittare maris tnvemuntur jure 
natianM statim inventarisjhmi" (S). 

The-flhore ixitended here, ia the space between 
tlie highest and lowest tides. 
In the Gloss upon the Pandectsof Justinian (3), 
(in Bilifiotheca Bodleiana) it appears, that the 
ancient civilianB contaidered the sea shore, and 
adjoining sea^ ^ being in the protection and 
under the jurisdiction of the king; and they 
kave dtocribed the sea, in regard to its pro- 
prist^ 906, and jusisditiian^ thus: '^ Mare esi 
commune quo aid usum, sed^ proprietas e$t 
nwi&ns^ mad aer est commuMis usu^ proprietas 
iamen^si nuliius, sed jurisdtctio est C^ssaris" 

Some writers have, notwithstanding, expli- 
citly and satisfoctorily argued, that the sea 



" ■■I i> 



(1) Digest, lib. 1. tit. 8. s. 9. adopted by Bracton, 1 lib. cap. 12. 

•• 5. 

(?) *Adoptedbj Bractoo* ^ lib.^ap. U t. 4* and bj Fleta» S lib. 
f . 6. 
(3) 1 Lib.'f. 3. tit. 8. Vianiui laitit. 3 Ub.lil. 1. f. 18. 
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ought, from necessity, in many instances, to be 
appropriated and included under separate do* 
minion. 

Both Grotius and Selden admit, that under 
particular circumstances, navigable rivers and 
parts of the sea may be appropriated. 

Puffendorf is plain and ccmvincing on this 
head. He says, *^ It doth not seem necessary • 
that particular nations should make out the 
precise time when they obtained the dominions 
of such or' such parts of the sea, by tajiing 
possessiop of it ; but inasmuch as the exercise 
dp. this dominion may not at all times be of 
use and advanti^e, it is enough if they then 
performed any act of sovereignty when the 
interest of the commonwealth seemed to require 
it7 and that it seems iiO absurdity to affirm 
that when liaval forces sune once brought into 
common use the parts of the sea, so &r as they 
serve only for a defence or an appendage, do 
without any special corporal act, pisss imme- 
diately under the dominion of that people whose 
shores they wash: lor, in this respect, the sea: 
is to be looked on as an increment of the land, 
as the adjoining mioorsand fens are reckoned the 
increment of a city. Now, as in the occu« 
pancy, or the taking possession of immovables, 



<«) Orst S lik c S. •• 7| S . SeU. Mm Owm. 
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it is^ not D9C089ary ' t^t Q^^ bodb^ ahcmld toueh 
each pwti, but the touching^ of one part ©nlyf. 
is conceived to^ create a property ovqr^ the^ 
winder so: whem aj people^ hwe setiied oi^'^one 
particular region^ inclosed withtorsetded botuuJls, 
-still, under die notiw of/ taking: all tiic^ voidr 
space about: tha*^ they shall: afterwards- have 
occasion^ for^ though a^ first thay have no de^ 
s^ toi enlarge or» exi^ciae their dominion fM:^ 
thfffthan* tbosie bounds, as not thinking what 
li^S" bie^ond to* be of use or service to them; 
yet wl^en they come at- length to &id^ thiA th^^ 
isc a aece8sj4;y ofi adding^ auoh a yoid space tj^ 
their present possessions, their bate iirtention*. 
and resolution should seem suftcient to esit^ad 
their sovereignty over, it^ air a: part or appendagis 
of: their empire;^ especially when it onoa- ap» 
peared" that other natiions had thus: stretched! 
their caoBiiDiaod ovetthe veMiseav whence it m 
a>fiiir. presumption, that the . rest o€ the world? 
piBtend not: that they should, be behind; with? 
them iih thisadyant^e* From* w:h»cli. consider 
rations: it. is* mandfest: that in these timesr ^whem 
shipping isbconghttoitahighmt perfection, i^. 
ia.pre^ttmed^. dtat every, mntitm^ peo{^ at aU^ 
aoquaintad with, nav^atiouy are fenls of due aem 
i^dmaittcrachetbtbnBOiim'.shme,. so 6rr. ais it 
may^ be c o unte d a defence , especially in^ pacta., 
and other plaoaa^vvlMraitfaQref i«.CQQa^eiiiAi»fQ/9f 
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(I) Pnffiad. 4 Hb. jig|..J. 
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landing ; in lijce manner the gulphs and chani^e;^ 
or arms of the 3^ are» aecording to tlie r^gul^i^ 
tGpiirse, supposed to bejiong to the people >w^b . 

whose lands, they jare epconipassed. But, in j 

iP9se different nations border on the same ,clian- ^ 
nel, the sovereignty; of each shall be 9000^1 v.ed 
^ tC^ach into th,^ middle of ithe ^ater .|;om 
i^vjejry part of .their respective shore^unless^it;!^^' \ 

^\l the states haye agreed by covenant to }X^ 
Jihe whola< water {M'omiscuously amongpt thejx^^ 
selves, and to exercise a general undivided ^o-^ 
.vereigjQty over it again^/qreigner?; orel^^jf . 
0X1^ P^tic^l^r people have obtained a dominion 
over the whole by pact, or by the tacit, cgpc^- 
^n of the r^t, or by the righ^: of cpnq^iesj^ or 
* Ji^e^aviae Ihey first fitted ^heir station ^near ^, ^ 

JiDd ijQomediat^ly took k li^o full po^^$io|}, 
ie«:ei^jing acts of sovereignty f^gainst the.pepgl^ 
iof *h^ opposite sbpre. Jn which ^a^t^r c^fi^ 
nevertheless, the other neighbouring /st;^|;^, 
tbpir felloisf borderers, shaU be *upppse4 M be 
Iqt^ ef each of thefr pg^icufer pp^,. %^^ /fp 
iiiH^H <rf tj^e sea^ thfe CQijv^ewe^^.^cc^i^^ 
sWexeq»ii^s''(l). ,| ■., i^iiviu 

Jk^ QOVm^n law doctf«ie, 3tpjiic^t)lfi ,|fl A^P 
jights of propri45ty in irf^n(^ 
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and in rivers, and to the rights of alluvion, 
which we occasionally meet with among our 
common law authorities, was evidently copied 
originally from the civil law, as appears by its 
analogy to it, and as we ^hall presently shew 
more particularly by a comparison. 

By the natural effect or operation of streams 
a territorial property may be acquired by acces^ 
sion in various ways. First, by alluvion; 
secondly, by ^he force of a river and the avul- 
sion thereof; thirdly, by an island arising or 
made in such streams ; and fourthly, by relic* 
tion — that is, by the stream changing its bed or 
channel. 

Alluvion is occasioned when a stream has, by 
its inundation or action, secretly added any 
thing to my land ; and the characteristic of allu- 
vion is its imperceptible incfrease, so that we 
cannot perceive what is added in a moment of 
time (I). 

Avulsion is where, by the immediate and 
manifest power of a stream, the soil is taken 
suddenly from one man's estate and carried to 
another, and hereby a property only is con- 
stituted by acquiescence; for it shall belong to 
the first owner, unless it shall continue on the 



(1) Di|;eit» lib. 41. tit. 1. 1. 7. Init. lib. 9. tit. I. i. SO. Bnct 
Sttb.dy. S. •• 1. FletSy 3 lib. cup. S. •• «. 
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Other's knd for so long a time that it cements 
and coalesces with the soil, and brings trees or 
shrubs along with it which take root in th^ 
'ground (1). 

An island either rises up. in the sea, which 
seldom happens^ by reason of the great depth 
thereof, or the ebbing arid flowing of the tides, 
or else it appears in a river. 

An island arising in the sea belongs to the 
occupant, and by consequence to the king, 
according to his prerogative, as being the uni- 
versal occi^>ant . of the kingdom (9) ; but this 
is to he understood, where it is not within th^ 
customary or assigned boundaries of neighbour- 
ii^ estate^; for, within the prescribed limits of 
an estate the right of alluvion, as to islands and 
other increase, shall be regulated .by such spe- 
cific limitation : the right of alluvion, therefore, 
as to things arising put of such ordained or 
established confines, will belong to the king, 
as general occupant of things belonging to no 
one. This seems to be the meaning of th/13 
passage in Bracton and Fleta, ^^ Sed fuse q^^ 
dictQf sunt, locum hahent in agris non Ivmifaiis ; 
nam in limifaiis non hahet locum ju$ tUluvionis. 
Sunt autem . agri Umitafi qui <issignantur alicui 



(1) Di^. Al. fl. 7. Inst. S. 1. SI. Bract. 2. S. 1 . Flet. 8. 8. 6. 
&) Bract. 8. S. 9. Flet. 9^ 9. 9. 
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tWUs likis et iei'mihis iU scidnt qno^^ el cti 

duium siii el quid reientum et qtnd relict km. ^^ 

"Arid herewith agree the commeiitttry of Dio* 

nisius Gothofredus on the passage in th^ Di-r 

\ gests '^ /n agriS limit&tis jus aliu^ionis locum 

non habere eonstaf* (1)^ and Vinttius on the 
Ihstitutibils (2). , 

To render a thing capable of beirtg^ appropH- 
^^d, it'is( not stricfly necessary that we should 
ihclose it, or be able to restrain it within arti^ 
ficial bodhdis, or such as are difibreht fmm it» 
» bi^h substaink^e : it is sufficient if fUe comfMrn 
^nd extent of it can be ^rjr way detettttitffcd»1(9). 
Such limits in navigable streams m£iy t^ r^M 
tiously ascertained, by custoih and us^; trtit 
?n pirivkte streams thi^e is in geherbl 6©ly <c*ffe 
^l^iili'c limitation, and tha't being the ima^iitA^r ^ 
Hhe ti^Ilfch divides the estate 6f fe&cb ^0%ner 4Sh 
%^ch side of such stream, t>r orie manor from 
aintother. 

When an iilknd arises fn the middle of 'ii 
^^fvate streath, where thebanlcs theireof beloi% 
to tiiffereht proprietors, it Shall be in colsfmoii 
to t*he ^Wnei^ on ciacli side, according to the 
Itf^adth cf'such Island Extending towsHrds the 



\-x- 



(2) Vin^iuilatt. S lib. tU. 1. f . 23. Wood Init. S lib. cap. f . 
•.2. 

(3) Fuffendorf, 4 lib. cap. S.*f . *8. 
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bsinlcs df tb^ 4^tream ; dnid Wif-mie^^rt ^f d)^^ 
iislandappi^oach 'nearer -to one side ctf^hd sti^ili 
than it does to the Other, tiiat gre&tt^r ^t lidn- 
seqtiently bdongs ^to ^^e dwndr ctf the ^neigh- 
bourmg estate, aocdrding to its apt^ffoximtftkHi 
thtereto ('!)/ ^ ' , / 

Intiscertaining^he vieinity of sudh island; if 
a point is set in the midway between ^twto -es- 
tates, through which a streailfi flbwi, and ^li 
island shall be within the iiiterit^disCte ' plditft, 
ft 'belongs to -either -estate, aecdrding to its 
approximiate ^sition. But if "the isknd 'iShi^ll 
extend itself upon and ti^ieach sideof ^i^'pDinft, 
in Ihis case each |»rt thereof tetwefeii thfe mid- 
ffle ^po*nt and the neighbouring Shore 'beetflfe* 
the property of eacli owner of the adjticeirt 
estates. Thus> in order to establish ho^ greSt 
an •extent of property in such island belongs to 
the- adjoining estates, the Vicinity and remi^te* 
liress oif the island from the^hore are to be taMi 
into <mr consid^tion (2); ^ ' ' ^ 

Tf between an isknd which lies neareit- ana 
belongs to a neighboitriug ^tate^ -attd ^he eoii*. 
t^aty bank of a *ieighbbur, wtficd is oh thfe other 
AiAe of tShe- stteatn, atio^ier island arhklliaristej 



(1) Bract 9 Kb* cap. 9. FIcU, 8 lib. DigM| 41 Ut.lfit. h 
9.56. 
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then the admeasuremeol of property shall be 
made from the first isrland, aod pot from the 
estate to which it is appropriated by vicinity. 
So, therefore, in this case, if there shall be an 
island, then all that which is nearer to one 
estate belongs to snch estate ; and likewise what 
is nearer to the opposite estate by the fbrm* 
atioi^ of such second island, belongs also to 
that estate to which the original island is at- 
tached by vicinity (1). 

If a river encircles a field and thereby forms 
an island, the property remains unaltered, for it 
belongs to the first owner (3). 

Some modern writers have declared, that 
islands arising in the sea belong to the next 
adjoining continent (3) ; and this is consistent 
with reason. 

r The exercise of ownershrp.oyer an island of 
magnityde ought, to be manifested by first tak- 
ing actual possession. The ancients held this 
to be indispensably necessary. ^ Thus, accord** ^ 
ing to Plutarch, the desert isle Acanj^os was 
aqju^ed to the Chalcidenses, in exclusion of 
the natives of Andros, who had first thrown 
thither a dart, because the former had actually 



(1) Ibid. 

C9)ibid. 

(9) Cnnr* Joft Ftofl. lib. I . ^ntg. II. i. If, 14. 
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entered uiK>n the hnd (1). Aiidsuch is the 
modem iisage up6n die discovery of new islands 
by circumnavifi^tdrs, and is sanctioned by the 
law of nations. 

By reliction of tbe sea, or by reeess of the 
water in a navi^ble stream, the ground belongs 
to the king (3)* 

T^e right of property in the channel df a 
river follows the nature of the stream: if, there- 
fore, the river be a public or navigable river, the 
right to the soil will belong to him who has 
the riglit to such stream, which, according to. 
the common law, is the king; but if such a 
river be private, th^n the right to the soil or 
relicted land' will, appertain to the owners of 
the banks on each side, according to the extent 
and situation of such reliction. 
' A river, by constituting to itself a channel, 
may convert a private field into public property; 
that is, it becomes ^public for use and accommo- 
dation, and cannot be impeded or obstructed. 
And € bonversoj by changing its course, it may 
cause the channel, which was before public, 
to vest in single h^ds, as, for instance, in 
lands left by the sea or navigable streams. 



(1) Plut. Qunt.Gr.S9. 

(2) Bur leetbe Abbot of R«Mi\|*««i^, l$ (k 16 Biz. Dyer^ M6. 
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Wiiete a stream tiak^ ativajr fh^ dms im 
gMiitid hy makmg ^ tlmuntlf and eftenmnhi 
shall nettma to ils ancient :bed from the same 
ground/ the original ownership is "not lost, t , . 

« 

Tbdis it has ^beesi determined, thet if the :sea 
faatii'oveipflowed a msm^s land ^or iatty yeats/ 
and then goes back, he shall havqliis'landagainf 
and nbt the king' (1). So rif .iand bd imindaited 
ami 'tontinne in "tbalt ittate fer 'sair^ral yeanai, if it 
be afterwards Yegadned, eveity^ownershaS have 
hts inlSBffest eigaiti if It t^ti 'be dmowti %j tU^ 
bouiiddri6s:(fi). 

l^his seeitis also to be the equitycf thexivil 
tow as/weM ods^the coiAmon law, and was -the 
dame smong the iEgj^lians acicording rto If^^-t 
do*tPif(3)* : 

We will now, by ifee sdection asid eoinpari^ 
son of ^origiftal texti^ ffOtn the oivil and cong^- 
mon^kw writers, ishdW £he intimate co»nexkift 
extsttfig between the civil and common law iti 
rbgard to 'the origitiaL means of acquiring do- 
minidn orproperCyi I^r the four ways hereto^ 
fore^emimedatfed. ^ 



\ ■ 



(1) Roll. Abr. tit. Prero^. bj Coke and Foster, Hich. 7 Jac. 
--(>) g D o ll - A br ; -HS. - - ...-,.. » 

(3) Infttt. 9 lik tit 1. f. S4. Dig. lib. 43. tit. 19. f . SO. Bract. 
S lib. cap. 9. f. 9. Flet 3 lib. cap. f^'^^fl.ll. '^ut^rpe^tlliiod. 
pii». -<a. "fl;^ 9tkp>»k9MlHiVmMi Af^J^. fl ^ ^ ^ !f 



iUfSheiM^dMrn imUm ^d 'mdeMr ndjid : ^jwod M^ 
rpitidaiiififi adjid&Mt^ td^iftMeHigi nen p0mt ijwmr 
^M^ ^lidque teMperi^ momento ndjkiatwr**{\). . 

^ Est ati>e!m «IHiv4b lalei^s inci^etoenttiiii, ^ 
Uttfivioit^fti aAti»ii ftdjki <li<:ittir <)itod tilth p^ecb- 
latim adjicitur, quod percipi ftoft possit^^b'lftSy- 

^^ Qkod' m ifis ^umnis -de tHEb pr/g^ pui/i^ih 
kdiqnit^ ddlMiutitk hA taieifA pt^dih *atktkrky 

'fMKf ^eetM, tNatii, ik Atrh j/bf^dufm tUdidis ^dg^r 
Irft*, ex't^ telnpOTre videntt&^icimf^db'M^iii^ 

" Ut ecce Vis 'fluttiiftifei fjai^telA ali^atn fet 
too )#0e^ 4e?lrftxk, et vicifti p^^ kf)pulit, 
Wfittnn est ^eam toam pieftiiWnere, 6t si Idhgi^ 
' tempore JfunSo vicini adh^erit - et a^bolr^ 
quas secum traxerit in eum fundiiim fadlc^ 
^j^erifnt, ex eo temp61*e videhWeir ''fiin^6 Vicini 
•acquiBiteB"{4«). . ; i 

laeeidkj oanq^amisjit %ulliiss^iiifh kmwe^kf. 
At insula in Jtumine nata; {i^d^l^^fimit¥iM9'' 



■^■iM ilMii-l'l ilintrintlii- •■ iif ,iii .,1 ■>! ,mm, mmt^mtswtXSSSSZSSSZ 



(1) InltH, ?. 1. 20. ' •* - *•«! «* 

(2) Flela, S lib. c. 2. Bract, 2«lr|i<i«». * ' ^^"^ ^- - ^>* '" ^^1- 
(Syinst. 2. 1.21. «Jf * i ^*f^ ^V 
^4) Brict. 2 lib. c. 2. Flct. 2 lib/*.«2»*^'^' ^ *^*'*' *^» '^ ' ^i 
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ddit), si quidem mediam partem Jtuminis tenet 
cmnmuma est eorum^ qm ab utraque parte Jlur 
^nisprope ripamproidia posndent^ pro made 
scilicet IcUitttdinis ciyusque prsbdU qum prope 
ripam sit. Quod si alteri piroximicT sit partly 
eorum est tmUum qui oA ea parte prope ripam 
prsBjdia post^den^\{l). 

^' Si autem insula in mari nata sit quod raro 
accidit occupantis fit. Insula nata in flumine 
quae si quid^^n mediam partem fliiminis teneat 
communis est eorum qui pro indiriso ab utraque 
parte fluminis , prope ripam preedia possident 
pro modo latitudinis cujuscunque fundi qu» 
latitudo prope ripam sit, quod si alteri parte 
proximior sit, eorum est tantum qui ab ea parte 
prope ripam praedia possident'' (3). 

^' Quod si qua parte divisum sit Jlumen^ 
deinde infra unitum agrum aUctyus in for mam 
insula redegerit^ ejusdem pemutiiet is 4Stger cujus 
etfuerat (3). . 

^' Proprium alicujus agrum in formam insul« 
redactum insulam esse, ut ecce. flumen dividi- 
tur in superiori parte et circuit s^rum alicujus 
et demum infra unitur.quo casu ejus ent ager 
cujus prius fuerat"(4). 



(1) Init. i. 1. ««. 

(2) BnctABd Flela, ul ante. 
^ (S) lD«t. 9. 1.99. 

(4) Bract, ud Fl^i, ante. 
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^^ In agrii Kmitaiisjus idluvionis locum non 
habere con$taf* {\). 

^' In agris limitatis non habet locum jus al» 
luvionis*' (g). 

These quotations will illustrate the coinci- 
dence in the civil and common laws, andi^hew 
sufficiently that Bracton and Fleta copied co- 
piously from the Imperial lawj the Pandects 
of Justinian having been found at 'Amalphi 
about the year 11575 ^<I having been in the 
time of Bracton, a century afterwards, established 
id most of the European forensic schools. 

Fleta is in general but a copyist of Bracton, 
and Bracton, as may be found upon investiga^ 
tion, has collected the first two chi^ters of bb 
second book from the forty-first book of the 
Digests or Pandects, and the second book of 
tjhe Institutions. A multitude of other proofe 
might be adduced but they are irrelevant to 
our subject. 

la this place it may not be improper to shew 
a very striking resemblance between the fore- 
going doctrine of alluvion and the law of a very 
remote nation. , 

By the Gentoo laws, in a place where there 
is a fiver, the two banks of which are bounda- 



(I) Digeft 41 lib. til. 1. § « 1$. . ,1 

(S) BfMt. Mri riel. ft. 



t 



i 



m» te %^ f«WI»ft ^ t^a f«r9Aii^, if tbakt river 
should break off some part of t^e. bunk or Qnk 
sj4^y aiftfi cvry <t 0y#r t€> tJi^ oithieir, then the 
owner of that boundary upon whio}^ the otlMT 

broken bank h^tl^ h\h% shall become firaprie- 
tor pf tb^t barik m bt oken i and the pevs^B 
whose b^nk is so divided shall no longer have 
Mky property therein ; but if the river breaks of* 
^he whole of a person's land and cani^ it ov^ 
to the boundiuriea of another person, in tbftt 
^ase, the person who^e whole ground is thn^ 
torn away, shall atill be tha owner thereof* an^ 
the pwson upon whoa« bonadfiiy fiueti lend 
JftQth &Uen, shall not be en;title<l t0.th!i) ptsa@9^ 
tmn thereof; So in a place wberi^ two viUn^ep 
lie on the two b^uiks of a river, if 0*001 that 
river a brook should attend itKlf, vlj^A %^W 
inaking an elbow into the lands ]P9tiif a PgMH 
U> the xiver, and some glebe Innd sbouH 99r 
main fixed in its original situation b?tw/wn 
that elbow of the brook «Ad thQ vm^ mff, in. 
suoh » ease the ^ebe land ahftU atiU bel^iig t9 
the vilbge that originally i^oMQssed it {!), 

The increment of streams is cfUl^ b)r '^^^ 
(in hi« tneatise da Jut4 MQm\ ineif^i^mt^ ^^ri- 
4itMa aad Mcf^iM/a Jtuvi^i^ky find the ^nfu^ 
he says are occasioned, 1 st . Per projeetioneni vel 



(1) See the Code of Gentoo lawi, hj JMMt ^K 
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and 3d. Per inrnke production^nh 

The incFaa^ p^ atbtmneifk- i9. ^id^w the Ma, 
bjr^ casting sai^ and; eai:^ dci^k by di9gc$e» ii]i-^ 
cceas^ th^ lands aad gpel^u^Aet iims^ out ^tl^r 
than the ancient ^oM^nd* «xitQni}e4 Thie ]swr% 
soa, thei^fore^ h« ofet^erve^v Wtiky/ thjut. bekvigQ* ^ 
the c8own» is, because the soil where thndie^ 
nUiv^ dry laad wasr fefm^dy piatt of die jf^iflKfae 
jftctm^ and consequently belongeadk tx> the king^* 

A& -to tiie qpcrease /Me ifglktkmem, or reeess 
pf thb ma, this. o£ coramoa hght belongs to the 
king; for if ^e sea ia .admitted to betom;: to 
biffi^ ofi necessity the land wfaicl» ties- under it 
must bdiang to faiid aiisa when left b^r the sea* 

r 

r And » tx> islands newljr anaing in the hihg^a 
seas eir die aanathereoi^/ these wpaa the^ same 
accmmt and: reason, primd facie and of coimnea 
n^ub;bcAQii9 to the kin^, fov thejr am part of that 
^ soiik of the. een that hefoi^nd beftve, in point of 
piopnety tD'die king; fi>r wheDi^ands recently 
aeiae,. it is. either 1^ thefeeess or shikiiig of A^e 
WBAm, or by the acoumatotion^^ri^lomeratioii 
qf sand and earth, w4laeh ia^process 6( time be> 
Qome stfttd Umi ofitimned with water ( l ). 
' The ^^mnaliainfCPmne9UU9rt:pt<An^ in virt^ 
naTigabfe otpi itnvte §tieim^hf tike same aquecyui^ 

(1) Hale de Jare Mvifi cag. 4, . 
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itieans ad the mariiima incrementa in the sea or 
navigable streams. 

In the forgoing definition laid down by Lord 
Hale, it is not suiBciendy convincing or expli*- 
cit that the mariiima incrementa belong to the 
king, because the sea which covers the soil be- 
longs to him. One is not the necessary conse* 
quence^of the other, for the sea is public to all 
the liege subjects of the crown for the purposes 
of fishing and navigation. The right of the 
crown to it respects only its jtifiisdictiony ex- 
cept only in the instance of royal fish, and the 
pfopriety of the soil. The former cannot be 
transferred or restrained by royal grant or licence. 
The latter is subject to private appropriation, 
and may be transferred; and so strongly was 
the public exercise of the sea at all times in- 
sisted ' on, that the civil law, which admitted 
that all navigable rivers should be emim^rat^ 
among the regalia, and should belong to the 
prince, determined |dso that the right of navi- 
gating and fishing belonged to private persons, 
so that it was . not lawful for any one to divert 
water fixim a public stream to a private mill, 
though he had license from the prince to do so,) 
if the public use of the water were impeded by 
it (1). Hence it is manifest that the early civi-. 
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liaBS did not imagine that the regal right to the 
tea was exclusive, or restrained the general 
public privilege of fishing or navigating, and 
Lord Hale himself elsewhere admits the same 
doctrine (1). 

On the investigation of the prerogative rights 
by our writers on the common law, it appears 
remarkable that such rights should be referred 
to the notion of universal occupancy (S), and 
that the sovereign's title should depend on the 
fiction of his being the universal occupant of 
all property whatsoever destitute of an ownen 
The more rational conjecture would be, that 
prerogative rights were r^ulated, defined, and 
limited, by some reciprocal compact between 
the sovereign and subject, of which, except in 
a few instances, we have no original memorial oa 
record,' and that the mariiima incremenia are 
so circumstanced. Arguments derived from 
the doctrine of universal occupancy are at best 
unsatisfactory, and seem as visionary as the 
prospect of universal resumption of pipoperty by 
t^ crown« Besides, the doctrine is not con* 
sistent nor referrible to the same head, as is ap* 
parent in the many adjudged cases of manucap- 
tion which we have noticed before. 



(1) Hale de Pertibos. 

(f) 3 Init. 167« Doct. snd Stud. cap. 51* 
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In s6me instances it seems that custom will 
i^ntitle lords' of manors to derelict lands; thusiii 
Modern Reports (1), it is said that it is a reason-* 
able custom that the lords of manors in Lin- 
colnshire should have derelict lands ; for if the 
sea wash away the lands of the subject he can 
have no recompence unless he should be in- 
titled to what he regains from the sea. 
: And custom will give the .subject a right 
against the king's prerogative (2). The king 
by his prerogative is intitled to wreck of the 

' sea, which is thus described by Sir Edward 
:Coke (3) in his Commentary on the Stat, of 
Westminster the first, cap. 4. 
: Wreck of the sea, in legal understanding, is 

. applied to such goods as after shipwreck at sea, 
are by the sea cast upon the land, and there- 
fore the jurisdiction thereof pertaineth not to 
the lord admiral but to the common law. Al- 
tfe ugh this statute speakethonly of wreck, yet 
it extendeth to flotsam, jetsam^ and lagan. 

The cause, he observes, wherefore originally 
wreck was given to the crown, stood upon two 
main maxims of the common law : First, That 
the property of all goods whatsoever, must be 

. in some person. . Secondly, That such goods as 



(1) S Mod. 107. 

(8) Plowd. Ciue of Mines. 

(a) 2 iDit. 167. 
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no subject can c^aioi any property in do belong 
to the king by his prerogative, as treasure trove, 
strays, wreck of the sea, and others. 

There are four sorts of shipwrecked goods, 
flotsam, jetsam, lagan, and wreck. Flotsam is 
when the ship is split and the goods float upon 
the .water between high and low water mark« 
Jetsam is when the ship is in danger to be 
drowned, and for saving the ship the goods are 
cast into the sea. Lagan is when the heavy 
.goods are, cast into the sea with a buoy that 
the maripers may know where to retake them. 
Wreck is where goods shipwrecked are cast 
upon the land (1). 

The king has a right to a way over any man's 
ground for his wreck, and the same privilege 
goes to the grantee thereof (2). 

Wreck may belong to the subject either by 
grant from the king or by prescription (3) . 

Our attention must now be directed to a 
consideration of the right of propriety in the 
soil of rivers ; and as to this point, by the com- 
mon law the soil of all rivers, where there is a 
flux and reflux of the sea, belongs to the king, 
and not to the lords of manors, &c. without 



(1) 5 Bftc. Abr. 511. Tit. PrerogatiTe. 
{%) 6 Mod. 149. 6 Bac. Abr. 513. 

(3) S lost. 167. Bract. 3 lib. ISO. S lib. cap. 5. i. 7. F. N. B, 
•Li. , 
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prescription (1). And, therefore, if such a 
river where there is a flux and reflux of the; 
sea^ leave its^channel, it belongs to the king (9). 
Every navigable river, as high as the sea 
flows and reflows, is called a royal stream, and 
the king has an interest in it ; because such 
river participates of the nature of th^ sea, and 
is considered as a branch of the sea as high as 
the tide flows (S). And it is usually called a 
royal stream, not in reference to the property 
of the river, but to the public use of it; for 
these kind of rivers are regarded as public 
highways by water, and all things of public 
safety and convenience being in a special man- 
ner under the king's care and protection, and 
every public river or stream is alta' regia viay 
the king's highway (4). Thus in 5 lib. Ass. pi. 
6. fo. 62. 19 Ed. 3. it was found by the inquest 
Que Pewe de le Ley est haute estrete de le toy ; 
that the water of the river Ley is the king's 
highway or street. And in the case of Hind 
V. Mansfield (5), it was held that the river 
Thames was an highway. 



(1) Douglas 441. Sid. 149. Trin. 15 Car. 9. B. R. case of 
Bulitrc^e and Hall. 
0) 2 Bac. Abr. 177. 
(S) DaT. B«p. 55. 

(4) 3 Init. Mag. Chart, c. 99* Glanr. 9 lib. cap. 11. 3 Com. 
IKg. 87. 

(5) Xoy Ikp. lOS. 
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A river is considered navigable so high as, 
the tide ffdws, although it be not altum marcj 
that is, where the place is covered with salt 
water (1), A distinction herein was attempted 
to be made in the, case of the King v. Smith 
and others (2) ; it was urged that the river above 
London Bridge was not navigable, that is, i^ot 
flowing and re-flowing, for that the tide be- 
yond that limit was occasioned by the pressure 
and accumulation backward of the river watery 
but Lord Mansfield denied the distinction, as 
new and inadmissible. 

In order then to establish an uniformity of 
opinion on the subject, it may be assumed, as 
well from the authority of judicial decisiontf^ 
declaratory of the common law, as from the 
difliculty of reconciling a contrary doctrine^ 
that in the general character of conservator and 
protector of the public rights and immunities 
of the people to fish and navigate, the king has 
an exclusive jurisdiction over navigable streams, 
that by prerogative he is also intitled mo jure 
exclusively to royal fish and wreck of the sea, 
as ancient recogQised appendages to the crown, 
into whose hands soever they may come ; and 
is also intitled to the soil ^d increment of 



^ 



(1) Owen 199. 
(9) DoQglaf 441. 
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such streams, and to all profit derivable there- 
from, subject to the jura pubiica of hi« people. 

From this elucidation of the. king's preroga- 
tive in regard to the sea and navigable rivers, 
the subject requires a discussion of private 
rights of propriety in rivers not affected by the 
regal privilege. And hence, first, it must be 
admitted as an unquestionable conclusion de- 
duced from the law already exemplified, that all 
rivers not navigable, together with their chan- 
nels, and all AuvicUia incr^menta and islands 
arising therein by alluvion, must belong to the 
subject, and are private property. 

We shall endeavour to substantiate this fully 
by the following authorities collected from the 
civil law, and from our own common law* 
writers on this subject. 

According to the civil law, all rivers were' 
distinguished as public or private. Such rivers 
were called public rivers which maintained a* 
perpetual stream ( l) and were capable of being 
navigated': and an express interdict was made, 
that nothing should be placed in a public stream 
whereby the navigation might be prejudiced (2)» 
The civilians held that a stream might acquire 
the denomination of a river, either by its mag- 



(!) Vinnius Comni. Inst. 2 lib, tit. 1. 1. 9. 
(S) Just. Paad. lib. 43. tit. 13. 
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nitude, or by the common acceptation of the 
neighbourhood. A river was distinguished 
from a common current occasioned by land 
floods, because one had always a constant 
stream regularly confined within banks, and the 
other might be casual ^nd temporary, flowing 
over a level. A temporary inundation by floods 
was not accounted to deserve the appellation 
of a river, or to alter the original private nature 
of the soil (1). Wherever a public stream 
flowed, though it were through a private 
channel artificially made, yet it constituted 
that place public; but, on the other hand, if 
the stream ceased to flow over it, then it became 
again private. 

The banks of public rivers were deemed pub- 
lic as to their use; but the property in them 
was the same as the adjoining estate (2). 

In Bacon's Abridgment (3) it is held that if 
a river, as fer as there is a flux of the sea, 
leaves its channel, it belongs to the king : but 
if a river in which there is no tide should leave 
its bed, it belongs to the owners on both sides.' 

In Davies*s Reports (4), in the esse of the 



(I) Faad. lib. 43. tit. IS, 1. InstitaU Vinniaf, 3 lib. tit^I. 
s. 24. 
(S) loitit. S lib. tit. l.s. 4. 
<S] 6 Bar. Abr. tit. Prerogatiye. 
(4) Dav. £C. a. 6 Com. Dig. 55. 
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fishery ef the Banne, the right of property in 
rivers was particularly investigated. It was 
resolved, that every inland river not navigable^ 
belonged to the owners of the soil through 
which it has its course. And it was further 
held, that if such a river runs between^ twe 
manors, and is the boundary or limit between 
them, each moiety of the river, adjilum tLqtuBy 
belongs to the lord of each manor; and, as 
authorities on these points, the Book of Assizes 
and the Liber Intrationum were adduced. 

In the case of the King v. Wharton and 
others, East 13 W. 3., Lord Chief Justice Holt 
held. If a river runs contiguously between the 
land of two persons, each of them is owner of 
that part of the river which is next his land of 
common right, and may let it to the other or 
to a stranger (1). 

The right of alluvion vests in different persons 
under different circumstances, as is apparent 
by this case (2). A river ran between two 
lordships, and the soil of one side together with 
the river belonged entirely to one of the lord^ 
ships, and the river by very «low degrees did 
incroach upon the soil of the opposite lordship, 
but so very deliberately, that it was impossible 



(1) Holt Rep. 499. 
(8) SS Lib. An. pi. 93. 
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to perceive an immediate alteration ; therefore, 
by this imperceptible increase, the land relicted 
becam^e the property of the 'first lord. But if 
the river by a sudden and unusual flood had 
gained hastily a great parcel of the other lord's 
ground, he should still be intitled to the same. 

The same la^f is laid down by Britton (1). 

And again, according to the record of the 
abbot of Ramsey (9), the case was ; a quantity 
of ground was left by the sea, and the question 
was, Whether the king, or he whose grounds 
were adjoining, should have the relicted land ; 
and it was held, that if such grounds were 
gained by slow and imperceptible means the 
subject should have them; but that had they 
been left to the shore suddenly and in any large 
quantity, then they should belong to the king 
(3). 

So that it seems the criterion of decision, 
whether such ground, belongs to the king 6t 
the subject, depends on the extent of the quan- 
tity, and the length and shortness of the time 
elapsed in its accumulation or reliction. But 
in questions arising between private individuals, 
the decision will rest upon the duration of time 
entirely. 



(1) Tit. Purchase, 86. 

(t) 14 & 16£liz. Dyeri fo. SS$. 

(3) Yentrii) 188. 
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Thus,byaseries of legal opinions established 
on the basis of reason, and deduced from the 
earliest periods of our juridical history, it must 
conclusively follow, that all islands, relicted 
land, an4 other increase arising in the sea and, 
ih navigable streams, except under local cir- 
cumstances before alluded to, belong ta the 
crown: and that all islands, relicted land, and 
the soil of inland unnavigable rivers and streams 
under similar circumstances, belong to the pro«^ 
prietors of the estates to which such rivers act 
as boundaries; and hence it may be considered 
as law, that all islands, "sandbeds, or other par- 
cels of agglonoerated or concreted earth which 
newly arise in rivers, or congregate to their 
banks by alluvion, reliction, or other aqueous 
means, as is frequently to be observfed in riven 
where the current is irregular,- such accumulated 
or relicted property belongs to the owners of 
the neighbouring estates. 

From the cases cited in the* foregoing pages 
and the animadversions thereon, these reflec- 
tions naturally arise by way of conclusion, that 
as the excellence of a civil polity consists id 
the uniformity of legal decisions, and the 
regular administration of distributive justice^ 
whether they relate collectively to public rights, 
or abstractedly concern private interests, the 
courts should always endeavour to reconcile 
the law in discordant cases by recurring to 
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original principles, and deciding agreeably to 
unerring reason, although it might tend to sub- 
veft prior determinations. For though deci- 
sions, confessedly should coincide with each 
other, not clash t;ogether, yet the governing and 
eatablished rules of law should be'perspicuous, 
exact, and invariable, ab initio. Where obscu- 
rity prevails in any legal case, a deliberate and 
careful investigation of circumstances is ren- 
dered indispensably necessary, and no subject 
ought to be dismissed until such obscurity is 
removed. But instances are discoverable in 
our own laws, so universally and justly cele- 
brated for their general salutary influence, 
wherein a rigid discussion of particulars has 
been in some cases discountenanced by an ad- 
ducement of some cases previously determined, 
and decisions have resulted thereupon, which 
upon a candid examination would appear in- 
consistent with the nature of the latter case; 
and so, in order to protect one erroneous deci- 
sion from doubt, others have been successively 
placed upon the same basis, from a superfluity 
of regard to a general principle, that juridical 
authorities ought not to be shaken. But such 
argument is manifestly unreasonable and in- 
compatible with the genuine liberal spirit of 
our jurisprudence, and instead of removing 
error and establishing truth, discovers only an 
abject acquiescence, productive of inconve- 
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nience and injustice. Every advocate for 
peaceable exercise of privilege, must then wish 
that if at a subsequent period, the unsettled 
questions commented upon in this essay 
should be agitated before a judicial bench^ 
such a consideration of circumstances might be 
introduced as the existing incongruity of the 
point requires, and that such a determination 
may be then established as shall preclude any 
othet subsequent dispute or litigation from 
happening on the subject. 
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islands therein, 118, 134, 138 

fishing therein. — See Fisheriks and Fish- 
ing ' 
. public defined, 132.— See Navigable 
Streams. 

channel of a river, 121, 135 

ownership thereof, 122, 132,134, 136, 138 

Royal Fish, 

defined, 15 

exclusive property of the crown, 13, 16, 17', 
133 

right thereto transferrible, 15 
vests before caplton, 17 . 

Rot^AL Strham, 

defined, 132 

X 

Sea, 

appropriation of, 1 , 1 13 

part of the realm, 8 

supreme dominion ill the king, 5, 8, 109 

BOt exclusive, 3,111 

right of fishing therein^ 5 

common^'lll 

usurpation of marititne rights, 5 

sea shore defined, 112 

Services, ' 

defined and explained, 26, 27 

how constituted, 28, 31 

Soil, 

of navigable streams, 13, 127, 132 

whose property, 92, 110, 1«^^1^7, 132 



Soil, continued 

may be granted, 85, 11^ . 

must be clearly described, ot 

may be parcel of a manor, 110 

must be derelict before it can be transferred, 

ibid 
of private rivers, 135, 138 
whose property, ibid 
inundated soil, 122, 135 

Sturgeons, 

' royal iSsh, exclusive property of- the crown, 

13 

Subject, ' , , , ,. i/^ 

forfeits his privileges by dehnquency, 10, 

100 

Swans, 

property of the crown, 14 

Thames, 55, 132 

a highway, ibid . , , 

city of London rights therein considered, 

56, 59 . . • 

fishing therein not exclusivei 92 

jurisdiction and extent, 56 

charters respecting the river, 59 

conservation of, 57,92 

Treasure Trove, 13 

Trespass ^ 

lies for fishing, 102, 104 

Usufructs, 32, 97 

ViVARlES, 102 

r 

Whales, 

royal fish, property of the crown, 13 

Wreck, 

defined, 130, 131 
belongs to the king, 14, 131 
may belong to a subject, ibid 
right of way for wreck, ibid 

Writs 

applicable to fisheries, 45, 46 

the end. 



W. FtiNT, St. Sepulchre, Londoa, 



ERRATA. 



page 13, line 22, read this soil belongs. 

67, — — « 4, — — essential. 

>78, 11, • it is hereafter explained, page 132* 

107^ 6, — aggression. 

107, 15, dele that 
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